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ABSTRACT

An analysis was made of then effect
of the Tender Offer Law in Chile, and
of the related situation of five coun-
tries with a more developed market
than the Chilean one, reaching the
conclusion that in order to success-
fully implement a Tender Offer Law
it is necessary to bear in mind that
the problem is not solved by estab-
lishing standards that regulate trans-
actions, but by creating instances
that contribute to a more dynamic
and efficient market. In addition,
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there should exist a balance between
protection of the minority stockhold-
er and competition for corporate con-
trol.

Finally, we can conclude that there
is evidence that the Tender Offer Law
has depressed the Stock Exchange.
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INTRODUCTION

After 1995, foreign investors have
carried out transactions in the Chil-
ean market in order to acquire con-
trol over important local companies,
thus generating a large amount of
Tender Offers (IPOs). The legislation
prior to Law 19,705 of December
20th 2000, that regulated the Stock
Exchange were the Market and Se-
curities Law (18,045) and the Stock
Company Law (18,046), which con-
tained scarce juridical rulings re-
garding Tender Offers. We will re-
fer to different events occurred in
Chile, such as A) the take-over of
the Chispas stock (that grouped
Almendro,Luz, Chispa Uno,Chispa
Dos, Luz y Fuerza stock) by Endesa
Espafia, B) the sale of Terra, CTC
Chile's Internet subsidiary to
Telefénica Espafia,and C) the case of
Campos Chilenos. We are also going
to refer to important international
studies such as the Zingales and
Laporte report. All the above gener-
ated the need to establish a legisla-
tive framework for regulating Ten-
der Offers.

The objective of this piece of research
is to analyse the Tender offer Law
in Chile in order to reply to the fol-
lowing queries: What is the effect of
the Tender Offer Law on the Chil-
ean Stock Exchange? What effect
does the Tender Offer Law have on
minority stockholders? What is its
effect on the dynamics and efficien-
cy of the market? and What is the
effect of the Tender Offer Law on
stock turnover? This paper is divid-
ed into seven sections. Section | con-
tains the methodology applied in the
study. Section 11 will analyse Tender
Offer laws in countries with more
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developed markets than ours. Sec-
tion 111 will explain the reasons for
the need to legislate on the subject
in Chile. Section IV will analyse the
Tender Offer legislation in Chile.
Section V will refer to the Chilean
Stock Exchange. Section Vi will show
the effects of the Tender Offer Law
on the Chilean Stock Exchange, and
finally, Section VI1I contains our con-
clusions on the subject.

Section |I. Methodology Applied

In order to be able to analyse the
Tender Offer Law in a country in
which Tender Offers started in 1995,
and which were finally subjected to
legislative order on 20/12/2000, it is
fundamental to understand and
compare the systems applied in
countries with markets that are
more developed than our own. Five
countries were chosen. France and
Spain that have highly regulated
systems and on the other hand, the
United States and the United King-
dom, that have more liberal legisla-
tions on the matter. We will also
analyse Germany, in its capacity as
a deregulated country. We will also
analyse the markets, because an
adequate analysis of different legis-
lations requires an awareness of the
fact that each system must be de-
signed according to the requirements
of the financial and capital market
it will regulate.

The common and most significant
parameters were established In or-
der to analyse the four regulated
countries are A) Origin of the Legis-
lation, B) Market History, C) Trig-
gers for announcing a Tender Offer,
D) Obligatory Offer, E) Information
to be provided, F) Duration of anOf-
fer, G) Partial Offers, H) Withdraw-
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al Rights, 1) Price, J) Squeeze Out,!
and K) Conclusions.

The principal hypothesis in this
study is:

1. The Chilean Tender Offer Law
has depressed the Chilean Stock
Exchange.

The secondary hypotheses are:

1. The Chilean Tender Offer Law
has triggered the closure of cor-
porations, and very few openings
of new companies in the Stock
Exchange.

2. The Chilean Tender Offer Law
has triggered a decrease of stock
turnover? in Chile.

Section Il. International
Legislations

In order to adequately understand
the motivations and the need to reg-
ulate Public Tender Offers, it is nec-
essary to understand how these
transactions are regulated in coun-
tries with more developed markets
than our own, and compare them
with what the situation in Chile.

There are highly regulated and less-
er regulated systems in the world.
We will analyse different systems,
principally those applied in coun-
tries like the USA, the UK, France
and Spain.

On the other hand, we will analyse
the situation in Germany, a deregu-
lated country, but one that has ex-

tremely high standards of Corporate
Governance.

An adequate analysis of the differ-
ent legilsations involved, requires an
awareness of the fact that each sys-
tem must be designed according to
the requirements of the financial
and capital markets it will regulate.
We must be aware of certain factors,
such as concentration of ownership
and the benefits provided by control.

1. Obligatory and Total Tender
Offer Systems: The first of the ex-
isting options is the establishment of
an obligatory system of total Tender
Offers, a system that makes sure that
all stockholders can sell the totality
of their stock in the target company.®
This prevents the possibility of re-
maining as a minority stockholder in
the acquired company, in such a po-
sition that the controllers would be
unable to externalise costs. The out-
come of this would be that (in order
to acquire the target company) the
potential acquirer would have to pay
a price that would reflect the real
value of the corporation at the time
of the transaction.

The obligatory and total system has
the disadvantage of making acquisi-
tion costs considerably higher, as the
tender offer always involves an offer
to acquire 100% of the equity stock,
which discourages the corporate con-
trol market, reducing the level of de-
mand. In spite of the reduction of
demand generated by this system, it

1. The possibility of a stockholder who has come to own a high percentage of shares in a given company,
being able to acquire the rest, at a price that is generally fixed by a qualified accountant.

2. This indicator is the result of the division between the amount traded and the stock exchange equity

during a year.
3. Fernandez-Armesto, Juan. op.cit. p. 45.
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has the advantage of permitting that
economically efficient administrators
are the only operators allowed to
launch Tender Offers. On the other
hand, obligatory and total Tender Of-
fers tend to avoid those acquisitions
that are aimed at generating profits
by exploiting minority stockholders.

Two examples are mentioned; the
British System and the French Sys-
tem, which have the following char-
acteristics:

1.1 The British System:*® The sys-
tem that regulates Tender Offers has
the following characteristics:

A) Origin of the legislation: The
system is regulated by the 1985
Companies Act and by the City
Code on Takeover and Mergers,
issued by the Panel on Takeover
and Mergers.

B) Market History: The British
securities market is very liquid,
and company ownership struc-
tures tend to be dispersed,® al-
though not as much as the US
markets. The markets are ex-
tremely liquid.

C) Triggers for Informing a
Tender Offer.

1) On acquiring a percentage of
over 3% of the equity capital
of a company

I1) Any variation over 1% of the
stock, after having acquired 3
or more per cent of the com-

pany.

D) Obligatory Offer: The obligato-
ry offer is established in The City
Code Rule 9.1, which states the
following for an obligatory offer:

1) When 30% or more of the cor-
porate votes are reached.

I1) When a stockholder owns at
least 30% but less than 50% of
the stock, he/she should an-
nounce a Tender Offer every
time his/her participation in-
creases by 1% over a 12-month
period.

E) Information to be provided:
In the British System, a Tender
Offer must provide the following
information: Name of the acquir-
er, Name of the Target Company,
Number of shares or percentage
of shares to be acquired. In addi-
tion, an affidavit stating the in-
validity of the offer if the total stoc
that accepted the tender offer is
less than 1% of the votes in the
company, The offerer can establish
a minimum number of shares to
accept the offer, the participation
of the offerer in the corporation
and the period during which the
offer will be in effect.

F) Duration of the Offer: The of-
fer must have a duration of at
least 21 days, and in those cases
in which the offer is modified, it
should be extended for at least 14
days. In the case that the stock
obtained is less than 50% of the

4. The law that regulates the British system is the “City Code on Take-overs and Mergers”.
5. Berger, Richard (1996) “A comparative Analysis of Takeover Regulation in the European Community”,

Harvard Press, 1996. pp. 56-62.

6. See Mayer. “Firm Control and inaugural”, Said Business School, University of Oxford, February 1999.
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G)

H)

J)

K)

2 © o~

target company’s voting stock, 60
days from the opening of the of-
fer, the offer will expire and will
not be able to be renewed before
a year has elapsed.

Partial Offers: The entire offer
must cover the totality of the re-
maining shares. Partial Tender
Offers will only be accepted with
the consent of the Panel on
Takeover and Mergers.

Right to Withdraw: Up to 21
days after the closing of the offer.

Price: Cannot be lower than the
price paid by the offerer for tar-
get company shares in the preced-
ing three months. If offerer ac-
quired over 10% of the voting
stock in the 12 months prior to the
offer, the offer should include the
best price.

Squeeze Out: When the major-
ity stockholder has 90% or more
of the voting stock.

Conclusions: This system is
explained by the fact that the
British market is extremely reluc-
tant to accept the existence and
operation of corporations with a
controlling stockholder. This is
based on the fact that once con-
trol has been gained, there is a
non-liquidity problem in the tar-
get company shares, which might
damage the position of the stock-
holders who are unable to sell.
The establishment of the obliga-

Fernandez-Armesto, Juan. op.cit. pp. 41 and 42.

tion to launch total Tender Offers,
gives all stockholders the possibil-
ity to disinvest without having to
apportion.” Another explanation
of this regulation lies in the fact
that the British market has the
largest amount of mergers and
takeovers in the European scene,
and that it is relatively dispersed
and liquid, which has allowed the
current system to succeed in spite
of the kind of regulation applied.

France is another country that has
chosen this system.2 The French cop-
ied the British system in the sense
of establishing obligatory Tender Of-
fers, but the rule had another justi-
fication. It was based on the princi-
ple of equal treatment among stock-
holders, in the sense that the pre-
mium paid by the acquirer should be
proportionally distributed among all
of the stockholders.®

1.2 The French System: The sys-
tem that regulates Tender Offers has
the following features:

A) Origin of the legislation: The
system is ruled by Law N° 351 of
August 2" 1989, by the regula-
tions of the Securities Exchange
and by the regulations of the
Stock Exchange Operations Com-
mission.

Market History: The French
securities market seems to be
more similar to the Chilean mar-
ket,'° where there are few partic-

B)

Lkaw of August 2nd 1989, ruling the security and transparency of the financial market.

Fernandez-Armesto, Juan, op. cit. p. 42.

Economics 11, pp. 471-517.
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ipants. Concentrated ownership
structure.

The French market is highly reg-
ulated, and with an active partic-
ipation of state organisations.

C) Triggers for Announcing a
Tender Offer:

1) The legislation Establishes
the obligation of informing of
stock acquisition when these
purchases are in excess of 5%,
10%, 20%, 33%, 50% or 75% of
the stock of a company that
trades its shares in the stock
exchange.

I1) In the case of acquisitions of
more than 5% of the capital
stock, a statement must be is-
sued giving the acquirer’s ob-
jectives over the next 12
months.

D) Obligatory Offer: In the case
that an acquisition involves over
33.3% of a company’s stock, the
Tender Offer must be made for the
total stock.

E) Information to be provided:
The report must include informa-
tion on the acquirer’s intention of
continuing to acquire company
stock, on acquirer’s intention of
gaining control over the company,
and of acquirers’ desire to be ap-
pointed members of the adminis-
tration board, board of directors
or Inspection Board.

F) Duration of an Offer: Mini-
mum 25 days, maximum 35 days.

G) Partial Offers: Obligatory and
voluntary tender offers must be
made for the totality of the com-
pany shares.

H) Right to Withdraw: During the
effective period of the Tender Of-
fer.

1) Price: When companycontrol is
the aim, the offerer is obliged to
acquire all the shares at the same
price as the price offered by the
controlling block.

J) Squeeze Out: The owners of
95% of the company stock are al-
lowed to acquire the totality of the
stock. The price will be estab-
lished by independent qualified
accountants.

K) Conclusions: Owing to its high
degree of regulation, the French
system has made takeover trans-
actions more expensive. Concen-
trated ownership structures sill
predominate in France, and this
has resulted in a less liquid mar-
ket than the US or UK markets.

2. Obligatory and Partial Ten-
der Offers: The second of the exist-
ing positions is the system composed
by obligatory and partial Tender Of-
fers, according to which offers may
be made to acquire a minimum per-
centage —as established in the cor-
responding regulations— of the
shares issued by the target company,
depending on the percentage of par-
ticipation aimed at by the acquirer.

This system on its own does not pro-
tect minority stockholders!! from the

11. It requires a good parallel system of corporate governance.

‘‘‘‘‘‘‘‘‘‘‘ ESTUDIOS
18 %ICESI GERENCIALES  No,91 - Abril lunio de 2004



possibility of cost externalisation.
When target company stockholders
are unable to sell the totality of their
stock, given the apportionment sys-
tem, they are forced to remain as
minority stockholders, losing share
liquidity and running the risk of be-
ing exploited by the controllers.

We will now look at the Spanish sys-
tem, which has the following fea-
tures:

2.1 Spanish System?!? The system
that regulates Tender Offers has the
following characteristics.

A) Origin of the Legislation:
Tender Offers for share acquisi-
tion and sale are regulated by
Law N° 24 of the Securities Mar-
ket and by the regulations of the
Stock Exchange Operations Com-
mission.

B) Market History: The market
has a more concentrated owner-
ship than that of the US and UK.

C) Triggers to Announce a Ten-
der Offer: The petition to an-
nounce a Tender Offer is present-
ed in an explicative document
submitted to the national securi-
ties market commission.

D) Obligatory Tender Offer:

1) If, on acquiring or recovering
over 50% of the voting stock of
a company, the acquirer wish-
es to change the company by-
laws, the acquirer should pre-
viously announce a Tender Of-
fer to the company’s remaining
voting stockholders.

I1) When the aim is to acquire
25% or more of the company'’s
equity stock, the offer should
be made for the number of
shares that represent a mini-
mum of 10% of the capital of
the affected company.

II1)When the acquirer has over
25% but under 50% of the com-
pany’s equity capital, and wish-
es to increase that participation
in at least 6% over a period of
12 months, the offer should be
made for shares that represent
at least 10% of the capital of the
affected company.

IV)When the aim is to reach a
participation of 50% or more
of the company’s equity capi-
tal, the offer should be made
for a number of shares that
will enable the acquirer to ob-
tain at least 75% of the capi-
tal of the affected company.

V) If the share participation of a
given stockholder exceeds the
participation percentages es-
tablished in I1), 111) and 1V),
the partner involved cannot
acquire more shares than
those specified in those items.

VI1)When a corporation goes from
open to closed, and the Secu-
rities Market Commission
considers that the minoirty
stockholders were harmed, the
corporation is obliged to make
a Tender Offer to all the stock-
holders that did not approve
the closure of the corporation.

12. Thissystem is regulated by Law N° 24 of the Securities Market and by regulations of the Stock Exchange

Operations Commission.

ESTUDIOS 1 9
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E) Information to be provided:
When a Tender Offer is required,
the Spanish system requires the
submission of an explicative bro-
chure which gives a detailed de-
scription of the operation planned.

F) Duration of an Offer: The pe-
riod of acceptance will be estab-
lished by the offerer, and will be
no shorter than a month or long-
er than two months. The offer
may be extended with the autho-
risation of the Securities Market
Commission.

G) Partial Offers: Partial Offers
are allowed.

H) Right to Withdraw: Once the
offer has been accepted, there is
no possibility of refusing it. The
only possibility to recant would be
the existence of a new competing
Tender Offer with better condi-
tions.

1) Price: The price of the offer can-
not be lower to the teoretical book
value of the corporation, to its lig-
uid value, or to the mean market
value of its shares during the six
months prior to the application for
exclusion, regardless of the num-
ber of sessions the trading re-
quired. The previous counter-of-
fer price (in the understanding
that there had been a tender of-
fer over the past year), is valid as
from the date of the agreement of
application for exclusion.

J) Squeeze Out: Not contemplated.

K) Conclusions: This system does
not on its own protect minority
stockholders from cost externali-
sation. When target company
stockholders are unable to sell the
totality of their stock, given the
apportionment system, they are
forced to remain as minority
stockholders, losing share liquid-
ity and running the risk of being
exploited by the controllers.

Nonetheless, the Spanish legislation
contains various cases in which a Ten-
der Offer is obligatory.

3. Voluntary Tender Offer Sys-
tem: As opposed to the other systems,
in the case of wishing to acquire a
determined level of stock participa-
tion, (voluntary Tender Offers),= this
system does not establish minimum
percentages to be acquired.

An example of this is the US system.

3.1 The US System:** Before 1968,
Tender Offers were ruled by the Se-
curities Exchange Act and were not
regulated. During this period, a com-
mon tactic to acquire companies was
to announce an offer in the Wall
Street Journal, specifying nothing but
the percentage the acquirer wished to
purchase and the price offered.

The Williams Act was approved in
1968, and added sections 13 (d)-(e)
and 14 (d)-(e) and (f) to the 1934 Se-
curities Exchange Act.*®

The system that regulates US Ten-
der Offers has the following features:

13. Parallel to this, a good corporate governance system is required.

14. At a federal level, it is regulated by the 1968 Williams Act that modified the 1934 Securities Exchange
Act, incorporating sections 13(d)-(e) and 14(d)-(e) and (f).

15. Soderquist D, Larry. Op. Cit- ‘- 360
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A)

B)

Origins of the Legislation: At
a federal level, it is regulated by
the Williams Act of 1968, which
modified the 1934 Securities
Exchange Act, incorporating
sections 13(d)-(e) and 14(d)-(e)
and (f).

Market History: This is the
largest market in the world for
Tender Offer operations. The
main factors that explain this are
a capital market with a very dis-
persed stock ownership, high li-
quidity levels and important sec-
ondary markets.

Detailed and exhaustive regulation

C)

D)

E)

Triggers for announcing a
Tender Offer.

1) When over 5% of any kind of
share is purchased from an
open corporation, the Securi-
ties and Exchange Commis-
sion (SEC) should be informed
of this operation. This infor-
mation should also reach the
relevant stock exchanges and
the issuers of the stock, with-
in a period of ten days follow-
ing the operation.

I1) When a person who owns 5%
or over of a company’s capital
stock acquires more than 2%
of the stock over a period of
less than 12 months.

Obligatory Offer: No obligation
of this kind exists under any type
of circumstance.

Information to be provided:
The following information should
be provided: Exact number of
shares acquired, identification of
acquirer, his/lher commercial data
and information regarding crimi-

Different legislations regarding OPAs GERENCIALES

F)

G)

H

~

J)

nal causes. In addition, the origin
of the funds used in the acquisi-
tion. Detail of loans contracted
and any other contract related to
the acquisition. Number of shares
held. Detailed description of the
purpose of the acquirer on pur-
chasing the shares, including
plans regarding an eventual con-
trol operation, mergers or sale of
a large part of the assets of the
corporation. An affidavit should
also be issued if the acquisition
was made for exclusive invest-
ment purposes, and a detailed re-
port regarding the relationship
existing between the acquirer and
the target company.

Duration of an Offer: The min-
imum period is 25 days and the
maximum period, 35 days.

Partial Offers: Partial offers
are allowed.

Right to Withdrawal: During
the effective period of the Tender
Offer.

Price: If, during the effective pe-
riod of the offer, the offerer in-
creases the price he/she is willing
to pay, he/she should pay this new
price to all the stockholders that
accepted the offer.

Squeeze Out: Within the state
regulations, most states allow the
possibility of a squeeze out. In
Delaware, in the case that a ma-
jority stockholder has over 85% of
the corporate shares, he/she has
thefaculty to oblige the remaining
stockholders to sell their stocks to
the majority stockholder. This is
a squeeze out, and to fix sale price,
minority stockholders may resort
to valuations.
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K) Conclusions: At first sight, this
system would appear to contribute
to the exploitation of minority
stockholders, in the sense that it
allows the purchase of the mini-
mum participation required to
reach corporate control, because —
in spite of the apportionment sys-
tem— a large percentage of stock-
holders are forced to remain in the
corporation as minority holders.

But, regardless of its formal charac-
teristics, this system has shown that
it works well.

This is based on the high level of con-
trol applied on those corporations
that operate in the US stock exchang-
es, via the SEC,* which reduces the
possibility of abuse on the part of con-
trolling holders. On the other hand,
the characteristics of the US securi-
ties markets have contributed to pro-
tect minority stockholders. These
markets are highly developed and lig-
uid, and include the operations of cor-
porations with property schemes that
are generally dispersed, which has
generated a corporate control market
that is both active and efficient.

Finally, it is necessary to mention
that a voluntary Tender Offer system,
such as the one that exists in the
U.S.A to protect minority stockhold-
ers, is practically unfeasible in coun-
tries that do not have structural char-
acteristics that are similar to those
that exist in this market.

4. Deregulated Tender Offer Sys-
tem:'” Countries such as Germany
have opted for a non regulated Ten-

der Offer system, but in order to com-
pensate for this, they have established
high standards of corporate gover-
nance in order to avoid possible abuse
on the part of controlling holders.

Germany chose an alternative system
for protecting the interests of minori-
ty stockholders, based on a severe reg-
ulation of corporate governments,
which tends to reduce the probability
of exploitation. These regulations are
based on the assumption that acquir-
ers will manage the acquired corpo-
ration in their own benefit, which will
have a patrimonial effect on minority
stockholders. This has led to the es-
tablishment of different protection
standards such as a system that com-
pensates minority stockholders that
decide to remain in the corporation or
to indemnify them in cash or in stocks
or certificates if they wish to sell their
corresponding participation.

The deregulated Tender Offer system
responds to the characteristics of the
German securities markets, which,
together with most of their Europe-
an counterparts, have a high owner-
ship concentration and are not very
liquid, so that the establishment of a
Tender Offer system would suppos-
edly go against the already scarce
activity presented by the corporate
control market.

In spite of the above systems, the
“Ubernahmekodex” or “Tender Offer
Code” was approved on July 14th
1995. This Code was created by the
“Boresensachvertandigenkom-
mission”, the organisation in charge

16. The Securities and Exchange Commission controls and regulates US securities markets.

17. see German Aktiengesetz Regultetions.
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of controlling the German securities
markets. This code establishes the
recommendations for the contents of
a Tender Offer announcement, the
obligation of stating that the offerer
will obey the regulations established
by the code, in order to fulfil his op-
eration. This code regulates both vol-
untary Tender Offers, with regula-
tions similar to those existing in the
United States, and in the case of
Obligatory Offers, its Section 16 es-
tablishes the obligation of announc-
ing a total Tender Offer in the case of
acquiring control of a target compa-
ny. The same section states the mo-
ment in which a corporation has been
controlled by an offer. We can state
that this code establishes a system
that is a mixture of the English and
the US systems. As regards the En-
glish system, the Ubernahmekodex
has not gained the required support
within the German market for a sim-
ple recommendation to become sup-
port. In this sense, its use has not
become generalised, so that the Ger-
man Tender Offer system continues
to be to a great extent deregulated.

Section Ill. Need to Legislate
in Chile

After 1995, foreign investors have op-
erated in Chile with the aim of gain-
ing control over large Chilean compa-
nies. The legislation prior to Law
19,705 contained very few references
regarding ender Offers or IPOs.

Different events that occurred in our
stockholding operations led authori-
ties, regulatory bodies and the Stock
Exchange to address the Tender Of-

fer issue, which lacked a legal system
regarding a systematic, institutional
and organic treatment of these offers.

In 1997, an event shattered public
opinion, when Endesa Espafia start-
ed to try to take over Chispas (Almen-
dro, Luz, Chispa Uno, Chispa Dos,
Lus y Fuerza) shares. In this opera-
tion, the corporate capital comprised
different series of shares and when a
detail of the operation was given out,
information showed that a specific
share series was offered a greater
economic value, in addition to other
benefits that were not available to
other series. The following were the
more polemic elements of the offer:8

I) The only stockholders that
were able to take part in the
Tender Offer were the stock-
holders of the Chispas corpo-
rations registered as at May
30t 1997, which is to say, nine
weeks prior to the announce-
ment of the purchase.

What would have been the
reason to exclude from the of-
fer those who acquired Chis-
pas stock after that date?

I1) Endesa Espafa paid three dif-
ferent prices for the tender of-
fer, establishing a difference
not only according to series
but also according to type of
stockholder. Even though, in
the latter case, they all had
assets with equal rights, hold-
ers of Series B stock (ex exec-
utive) were offered 200,000
per share, which is ninety one
per thousand per cent more

18. Magqueira, Carlos (2000). “Evolucién de la OPAS en Chile y su regulacion”. Rev. Economia y Administra-

cién, nimero 137. Universidad de Chile,. pp. 30-38.
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than the price paid to general
stockholders. At the same
time, the latter received an
average price that was 18.2%
lower than that offered to
workers, directors and former
workers that owned this kind
of stock. In this way, 37 % of
the total amount that Endesa
Espafia invested in order to
acquire Chispa stock, was paid
to Series B stockholders, who
had 0.06% of the capital stock.

The questions regarding the efficien-
cy of local legislation to protect stock-
holder interests was also reinforced by
the subsequent sale of assets between
related parties, such as the sale of the
Internet, Terra Chile affiliate, of
Telefénica CTC to Telefonica Espaia,
as was the case of Campos Chilenos.

These events are explained by the
fact that in those days, the legisla-
tion in force did not regulate the du-
ration of the offer, the possibility of
extension, the price to be paid, the
right of the stockholders that accept-
ed the offer to withdraw shares dur-
ing the effective period of the offer
and the conditions under which the
offer became nil. This is explained
because the laws that regulated the
Stock Exchange, namely Securities
and Market Law 18,045 and Closed
Corporations Law 18,046 provideded
very little regulation regarding this
type of operations although it was
finely tuned and regulated in coun-
tries such as Spain and France.

The executive provided the argu-
ments of University of Chicago’s
Professor Zingales to modify the
law. Prof Zingales stated “As the
control value of a company is noth-
ing but the current value of the pri-
vate benefits of the owner of the
controlling stock, the difference in
this magnitude depends on the de-
gree of protection given to the mi-
nority stockholders of each coun-
try.”1®

Studies carried out on the way that
the legal structure of markets and the
protection offered to minority stock-
holders affects corporate ownership
structure shows the need to improve
the accounting system of a company
in order to give the market greater
transparency and to improve the ju-
dicial system. La Porta’s® studies
analyse the laws that protect corpo-
rate stockholders, the origins of the
laws and the tools existing to fulfil
the regulations established in 49
countries. The result of these studies
concludes that Chile has work pend-
ing regarding the efficiency of the ju-
dicial system and the laws that reg-
ulate securities transactions in the
Stock Exchange. Mention is also
made of the need to improve the ac-
counting standards to be provided by
the companies, and the need to pro-
fessionalise in-company decision
making, independently from person-
al relationships. In comparison with
countries with similar per capita in-
comes, the above mentioned factors

19. Zingales, L (“000). “Por qué vale la pena tener el control de la empresa”. Published in N° 6 Mastering

Management pp. 1-4.

20. LaPorta, R, Lopez de Silanes F.A. (1999), Corporate Ownership Around the World. Journal of Financial

Economics li, pp 472-527.
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are below par. As Chile is a small
country with limited resources, this
differentiation needs efficiency ad
transparency.

Foreign experiences and the contri-
butions of foreign specialists lead us
to conclude that the operations of the
open market have been severely ques-
tioned in Chile, especially as regards
the lack of protection to minority
stockholders in operations that in-
volve corporate ownership. A stock-
holder may obtain important benefits
from corporate control operations.
But the potential costs associated to
a deficient legislation can be even
greater.

Section 1V. Chilean Tender
Offer Law

1.1 The Chilean System:?! The
system that regulates Chilean Ten-
der Offers has the following charac-
teristics.

A) Origin of the Legislation:
Regulated by Law 19,705 of De-
cember 20t 2000.

B) Market History: The market
has a high ownership concentra-
tion and its share turnover? is
low: 6.89%. This is equivalent to
stating that in a year a mere
6.89% of the companies operating
in the stock exchange change own-
ers.

C) Triggers for Announcing a
Tender Offer: When the aim is
to obtain control of a corporation
submitted to the control of the
Superintendency.

21. Regulated by Law 19.705 of December 20t 2000.

D) Obligatory Offer: An Offer is
obligatory when:

) It enables a person to take
over control of a company.

I1) Every acquisition that obtains
the ownership of 30% or over
of the stock of a given compa-
ny should be subjected to a
Tender Offer.

I1When after a share acquisi-
tion, a given person controls
two thirds or over two thirds
of the voting stock of a compa-
ny, this person is obliged to
make a Tender Offer for 100%
of the Company stock.

IV)When a person who aims to
acquire control of a company
that controls another compa-
ny, and makes a Tender Offer
for these shares that repre-
sents 75% or more of their con-
solidated assets, this person
must make a tender offer to
the stockholders of the latter
company in accordance with
the regulations established in
this Section. The above,
should include an amount that
is not lower than the percent-
age that enables this person to
gain control.

V) In the following 12 month pe-
riod, the new controlling stock-
holder will only be able to ac-
quire more than 3% of the
stock by means of a Tender
Offer and the price to be paid
must have a minimum value

equivalent to the control take-

22. Value calculated with Santiago Stock Exchange - Annual Report (2002) data.
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over price. But in the case that
the acquisition is undertaken
in a stock exchange and in
apportionment operation for
the rest of the stockholders, a
larger percentage of the stock
may be acquired without the
need to submit a Tender Offer.

E) Information to be Provided:
The following information should
be provided: Financial, juridical
and business description of the of-
ferer. Minimum number of shares
or percentage of shares required for
a successful offer. Price and pay-
ment conditions. Duration of the
offer. Method by which the offerer
will finance the payment of the
stock at the end of the offer. Final-
ly the conditions or events that
might produce the revocation of the
offer and other general regulations
issued by the superintentency.

F) Duration of an Offer: The du-
ration of an offer cannot be less
than 20 days or more than 30
days. An offer can be extended for
a maximum period of 15 days and
a minimum period of 5 days.

G) Partial Offers: Partial offers
are allowed, with the possibility
of apportionment, provided that
the number of shares that accept-
ed the offer is greater than the
number of shares that the offerer
offered to acquire.

H) Right to Withdraw: Stockhold-
ers that have relinquished their
shares may totally or partially
withdraw them for the duration
of the offer or of its extension.

1) Price: Control Premiums are re-
lated to a price that is substantial-
ly higher than the market price,
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which will be fixed annually by the
Superintendency of Securities and
Insurance by means of a general
regulation based on a percentage
that cannot go below 10% or over
15% of the market price of a share.
By market price we understand
the average weighted share price
during the 90 day Stock Exchange
price prior to the Tender Offer
without taking into consideration
the last 30 days.

J) Squeeze Out: This is not con-
sidered.

K) Conclusions: The most impor-
tant conclusions are:

The establishment of the obligation
to ake a Tender Offer for all the re-
maining company stock when 2/3 of
ownership has been reached has the
aim of giving the minority stockhold-
er a way out when his/her titles and
stocks fall because they are divergent
with those of the controlling holder.
It is important to bear in mind that
2/3 provides sufficient quorum to
make a variety of corporate changes.
On the other hand it is also true that
this might be the equivalent of forc-
ing companies out of the exchange,
reducing market liquidity and reduc-
ing diversification possibilities for
investors. The Tender Offer law has
not made the Chilean Stock Ex-
change more attractive for the com-
panies that look for financing nor for
investors, as a total of 37 companies
have closed between 2000 and 2002
and a single additional company has
registered with the Stock Exchange.

A balanced Tender Offer law should
tend to reduce conflicts of interest
between minority holders and con-
trollers, but it should also promote
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competition for corporate control in
such a way that it works in such a
way that it provides maximum ben-
efits to all its stockholders. The Chil-
ean Tender Offer law contains this
fist element, but it tends to discour-
age current controllers from selling
their property.

Section V. The Chilean Stock
Market

In Chile there are 246 companies that
operate in the Santiago Stock Ex-
change, of which 20 have different
share series. Of these 20, 17 have dual
shares, 2 have three series of shares
and one has four series of shares.

The Chilean Stock Exchange has a
high concentration of share owner-
ship which increased in the 1990s- In
1990 the three major stockholders
had an average of 51.19% of the own-
ership of companies registered in the
stock exchange (the majority share-
holder had 39.29%), in 1998 the three
majority stockholders had 64.37% of
share property, and the majority
shareholder had 49.81%, in circum-
stances that the first shareholder to
own over 50% of the stock can easily
control the corporation, unless there
are pre-eminent control shares or
special quorum shares.

The main corporations traded in the
Stock Exchange are connected to fam-
ily interests or investment groups. In
1998, these economic group compa-
nies owned 76.04% of the Stock Ex-
change, while 62% of the corporations
traded in the Stock Exchange belong
to an economic group.?

As the Chilean Stock Exchange is
concentrated mainly in Chile, it is
important to see the high market con-
centration of the ten most traded
shares in Chile.

On the other hand it is also interest-
ing to see the 10 shares that have a
higher stock exchange value. The fol-
lowing table and graph show their
evolution over the past 10 years.(See
table and graph page 40)

In the year 2002, the 10 most traded
shares corresponded to 6 sectors that
had a greater trade presence. Electric
Power Generation and Distribution
(Colbun. Endesa and Enersis), Banks
(Bansander and Corpbanca), Telecom-
munications (CTC-A and Entel), For-
estry (Copec), retail (D&S), and Pub-
lic Services (Aguas-A). It is important
to point out that the 10 most traded
companies correspond to 62% of the
market and that 236 companies cor-
respond to the 38% of the remaining
shares. On the other hand, the 4 most
traded shares correspond to 36% of the
market total.

Section VI. Effect of the Ten-
der Offer Law on the Chilean
Stock Market

In 1997 there was an event that had
a strong impact on Chilean public
opinion, this was the fact that Ende-
sa Espafia was trying to control the
Chispas Stock (formed by Almerndro,
Luz, Chispa uno, Chispa dos, Lus y
Fuerza). In that operation the capi-
tal of the target companies was made
up by different share series, and
when information regarding the ne-

23. Majluf N., Abarca N., Rodriguez D., Fuentes L (1998)., “Governance and Ownership Structure in Chilean
Economic Groups”, Revista Abente Vol. 1 pp 111-139.
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gotiations was given out, the public
was told that a series of shares was
offered a higher economic value and
other benefits that were not offered
to the other share series. In this com-
pany there was no restriction regard-
ing the amount of shares required to
have a determined number of votes,
or the reason for which Chispas, with
0.06% of the stock chose 4 of the 9
company directors. This was Endesa
Espafa’s most questioned company
Tender Offer and was one of the most
important triggers for creating the
Tender Offer Law in Chile. Nonethe-
less, the only issue that was legislat-
ed vis-a-vis the dfferent share series
was to restrict their duration to a
period of five years, although they
could be extended for a further peri-
od by an Extraordinary Stockholders’
Meeting, requiring the vote of two
thirds of the total shares issued
(These five years are unlimitedly re-
newable)- But it establishes no re-
striction for the share percentages
required to have a determined num-
ber of votes.

The Tender Offer Bill contemplated
the elimination of the possibility of
issuing shares with different series,
as away of avoiding the pre-eminence
of one share series over the company
and of preventing the possibility that
it received a larger control premium
than other shares. After an analysis
and review of important studies such
as the Crossman and Hart paper,? it
was argued that the existence of cor-
porations with a separation between
economic and political rights does not

imply the expropriation of income
from minority voters. They also con-
clude that there is no certainty re-
garding the convenience of prevent-
ing share series from obtaining more
efficient ownership structures. Final-
ly, it was decided not to eliminate
share series. Nonetheless, we believe
that it is important to modify the Ten-
der Offer law and to establish a re-
striction between the percentage of
shares required to have a determined
number of votes. Not to do so would
give way to situations similar to the
Chispas issue we have just men-
tioned.

On the other hand, it is important to
observe that in Chile stock ownership
turnover, which we call share rota-
tion, is low,

This indicator is the result of the di-
vision between the amount traded
and the stock exchange patrimony
over a year.

The following graphs illustrate mar-
ket evolution since 2000, when the
Tender Offer Law came into effect.
We can see how the amounts traded
and the stock exchange patrimony
have fallen as a result of the fact that
the Tender Offer law obliges offerers
to make Tender Offers for the entire
stock in a company. This is due to the
fact that as 2/3 or more of the proper-
ty has been acquired, it encourages a
greater ownership concentration, re-
ducing competition for control and
making other companies leave the
stock exchange, thus reducing com-
petition for control.

24. Crossman, S. and Hart, O (1988). One Share One Vote and the Market for Corporate Control. Journal of

Financial Economics 20. pp. 175-200
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The above has 3 negative conse-
quences:

A) Decrease of amounts traded (See
graph 2 page 41)

B) Decrease of stock exchange patri-
mony (See. graph 3 page 41)

C) Decrease in ownership turnover
(See. graph 4 page 42).

The Tender Offer Law has not made
the Chilean Stock Exchange more
attractive for the companies that
search for financing or for investors.
Between 2000 and 2002, 37 compa-
nies have been created and a single
company has registered in the Stock
Exchange.

Graph 5 shows that this law has en-
couraged the closure of various cor-
porations over the last few years. 22
stock corporations closed in 2000, 11
did soin 2001, and 4 companies closed
in 2002, with a single new company
registering with the Stock Exchange.

A single company has registered in
the stock exchange since the year
2000 (..See graph 5 page 42)

In spite of protecting minority stock-
holders, the Tender Offer law in Chile
has not made the Chilean Stock Ex-
change more attractive for companies
looking for financing or investors. The
creation of an efficient market should
not be based on the creation of regu-
lations that make it more rigid and
less dynamic. The protection of mi-
nority stockholders can by attained
by a balanced Tender Offer Law that

protects minority stockholders and
makes the Chilean Stock Exchange
more attractive for the companies
that look for financing or investors,
encouraging competition for control.
In order to do this, Chile requires a
law that is more flexible, together
with high standards in terms of Cor-
porate Governance.?®

Section VII. Conclusions

In order to understand and analyse
the Chilean Tender Offer Law, it is
fundamental to make an analysis of
the Tender Offer legislations applied
in more developed markets. Spain
and France have extremely strict reg-
ulations regarding take-over and ten-
der offers, with ownership structures
that are more concentrated than
those that prevail in the U.S.A. or
England.

As regards the U.S.A and the United
Kingdom, the most important regu-
latory issue to be applied is that the
information gven out to the market
should be as complete as possible.
There is no better mechanism for
solving market problems than its own
specific strengths.

On the other hand, Germany has a
deregulated system, with extremely
high standards of Corporate Gover-
nance.

We can conclude that the legislation
should bear in mind ownership struc-
ture, market efficiency, the market
development of a country in which
regulatory measures are established

25. Establishes in the economy the regulations and standards that will rule the behaviour of controlling
stockholders, corporate directors and administrators, and defines their obligations and commitments vis-
a-vis external investors (non controlling stockholders and creditors).
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and the Corporate Governance stan-
dards of the country.

The basic problem is not solved with
the establishment of standards for
regulating transactions but with the
establishment of paths towards a
more dynamic and efficient market.

On analysing the Chilean Tender Of-
fer Law and its effect on the Stock
Exchange, a comparison between 31/
12/2000 and 31/12/2002 has led us to
identify the following effects that
have occurred since the creation of
the Tender Offer Law:

A) Stock exchange transactions fell
from 6,149 (MMUSS$) to 3,439
(MMUSS$), i.e. a fall of 44%.

B) The stock exchange patrimony
falls from 59,770 (MMUSS$) to
49,869 (MMUS$), i.e. afall of 17%.

On analysing stock rotation, which is
amounts traded/stock patrimony, this
percentage gives us the percentage of
corporate stock ownership that
changes owners. When comparing 31/
12/2000 with 31/12/2002 stock turn-
over ranged from 10.29% to 6.89%,
which represents a reduction of 33%.
(In the U.S.A. stock rotation reaches
approximately 90%). In Chile, it was
low in 2000, with 10.29%, and with
the creation of the Tender Offer Law
fell to 6.89%, which is extremely low.
On the other hand, since the Tender
Offer Law was passed in Chile, 37
corporations have left the stock ex-
change, while a single new company
has registered, which has resulted in
a decrease of the stock exchange pat-
rimony and a fall in stock exchange
transactions.

The conclusion is that in a develop-
ing country such as Chile, the capi-
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tal market requires encouragement,
which is obtained with an efficient
market. And an efficient market does
not need standards that render it
more rigid and discourage its dyna-
mism; what it does need is the cre-
ation of institutions that flexibilise
market operations and competition
for corporate control. Minority stock-
holders can be protected with a dy-
namic and efficient corporate control
market, with few regulations and
high standards of Corporate Gover-
nance. The Chilean Tender Offer Law
has made offers more expensive be-
cause it “obliges” the distribution of
the controlling interest price among
all the interested stockholders. This
may make efficient purchasers unin-
terested in announcing a Tender Of-
fer, because it is too expensive, and
this obviously goes to the detriment
of all stockholders.

Another conclusion is that Chile re-
quires an efficient and dynamic mar-
ket, and this calls for laws that ren-
der the market more flexible in or-
der to stimulate a depressed market
that requires more stock exchange
transactions. It is also necessary to
stimulate a larger number of corpo-
rations to feel attracted by the Stock
Exchange and to prevent abandon-
ment. This would increase stock ex-
change capitalisation and greater di-
versification.

The recommendation would be to
modify the Tender Offer Law, elimi-
nating the obligation of carrying out
total Tender Offers, which in other
countries might be positive, but
which is not the case in Chile. In
Chile, the regulation that forces the
acquisition of 100% of a given stock
package when 2/3 of the stock own-
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ership is reached, generates clear in-
centives to turn an open stock com-
pany into a closed corporation, mak-
ing companies abandon the stock ex-
change. On the other hand, even
though this law protects minority
stock holders, it is not encouraging
competition for corporate control, and
a balanced law must bear these two
fact in mind. What Chile requires is
more dispersed ownership and an
incentive in terms of competition for
control, so that there are more com-
panies entering the market than
leaving it. Chile should eliminate the
obligatory nature of total Tender Of-
fers and maintain voluntary and Par-
tial Tender Offers. This would make

the market more flexible, together
with improving Corporate Gover-
nance standards, thus protecting mi-
nority stockholders and increasing
the dynamism of the market.

Finally, we canconclude that there is
evidence that in Chile the Tender
Offer Law has depressed the Stock
Exchange. Proof of this is the fact that
37 corporations have closed and a sin-
gle company has joined the Stock
Exchange after the law came into
force. On the other hand, the reduc-
tion of the volumes trades has result-
ed in a reduction of stock turnover.
This proves both the primary and
secondary hypotheses of this paper.
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Table 1. Concentration of the Chilean Stock Exchange
Concept 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002
The 10 shares with Higher
Stock Value 48% | 47% | 41% | 41% | 42% | 43% | 43% | 40% | 41% | 44%
The 10 most traded shares 55% | 63% 58 55% | 60% | 62% | 77% | 68% | 61% | 62%
Source: Santiago Stock Exchange.

Graph 1. The 10 most traded Corporations
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Graph 2: Amounts Traded (MMUSS$)
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Graph 5. Number of companies listed
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ABSTRACT

In this paper several models for the
operation analysis and diagnosis of
teams are presented. These models
will be quite helpful to determine the
effectiveness of the performance of
the team and also for the design sta-
ges of a new one.

Three types of models are discribed.
The Hackman’s model, the traditio-
nal and the 3P, 3C models. The mo-
dels will very useful to improve team
performance, or to enhance its deve-
lopment, once the conditions impeding
its operation are well understood.
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RESUMEN

En este articulo presentaremos varios
modelos para el analisis de la opera-
cion de los equipos de trabajo que
ayudan a conocer el estado de efecti-
vidad con que esta trabajando el equi-
po, con el fin de contribuir a conse-
guir las condiciones para una opera-
cion que eleve su productividad.

1. Trabajo en equipo para el cambio organizacional. Notas de clase del curso de Equipos de alto desempefio.
Universidad Icesi. Departamento de Administracion. 2004.

2. Trabajo en equipo y equipo de trabajo. Libro de texto en preparacion. Universidad Icesi. Cali, 2004.
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El primer modelo que presentaremos
es el de Hackman. Posteriormente
nos centraremos en el denominado
tradicional y finalmente en el mode-
lodelas3Py3C.

El primer modelo determina las con-
diciones necesarias para satisfacer
ciertas condiciones de efectividad, el
segundo se centra en tres factores
generales que determinan la produc-

ESTUDIOS

tividad y el rendimiento y el tercer
modelo considera los factores claves
para la operacion de equipos exitosos.

PALABRAS CLAVES:

Equipos, equipos de alto desempefio,
diagnostico y desarrollo de equipos,
modelamiento de equipos.

Clasificacion: A
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EL MODELO DE HACKMAN
Richard Hackman en su libro Lea-
ding Teams, presenta un modelo para
el desarrollo de equipos de alto des-
empeno.

Después de investigar el desempefio
de numerosos equipos de tipo autod-
nomo que prestan el servicio de aten-
cién de pasajeros en dos aerolineas
diferentes, una internacional y otra
nacional, utilizando dos esquemas
distintos en cada una desde el punto
de vista de su autonomia, concluye
presentando un modelo que puede
utilizarse para mantener los equipos
en niveles consistentes y similares de
desempefio.

El modelo comienza definiendo pri-
mero los criterios de efectividad de un
equipo y posteriormente determinan-
do las condiciones que inciden en di-
cha efectividad.

EFECTIVIDAD DE UN EQUIPO
DETRABAJO

La pregunta que se debe resolver pri-
mero es si es posible mantener alta
creatividad, agilidad y aprendizaje y
simultaneamente conseguir niveles
razonables de consistencia, control y
alineamiento con los objetivos orga-
nizacionales.

Los mejores equipos de trabajo siem-
pre sirven bien a sus clientes, pero
cada vez se vuelven unidades de tra-
bajo mas capaces con el tiempo, a
medida que sus miembros ganan ex-
periencia y descubren nuevas y me-
jores formas para trabajar juntos. Al
mismo tiempo, estos equipos propor-
cionan espacios en los cuales cada
miembro en forma individual puede
encontrar en su trabajo de equipo una
buena dosis de aprendizaje y satis-
faccion personal.
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De esta forma, podemos decir que un
equipo de trabajo es efectivo en la
medida que satisfaga los siguientes
tres criterios:

1. Genera un producto o servicio
aceptable para sus clientes.

2. El equipo aumenta con el tiempo
su capacidad.

3. Cada uno de sus miembros apren-
de en forma individual.

Servicio aceptable al cliente. El resul-
tado productivo de un equipo (esto es,
su producto servicio o decision) cum-
ple o excede los estandares de cali-
dad, cantidad y oportunidad de en-
trega de los clientes del equipo (las
personas que reciben, revisan o usan
los resultados de éste).

Crecimiento como equipo. El proceso
social que utiliza el equipo para rea-
lizar su trabajo aumenta la capaci-
dad de sus miembros para trabajar
juntos interdependientemente en el
futuro.

Aprendizaje individual de sus miem-
bros. La experiencia de equipo con-
tribuye al aprendizaje y bienestar de
sus miembros individualmente con-
siderados.

CREACION DE CONDICIONES
PARA EFECTIVIDAD

Una vez que se han determinado los
criterios para la efectividad, es nece-
sario explorar las cinco condiciones
qgue los lideres deben adoptar para
aumentar las posibilidades de que un
equipo, logre y sostenga con el tiem-
po un alto estandar en los criterios
discutidos.

Especificamente, la posibilidad de
efectividad se incrementa cuando el
equipo cumple tres condiciones es-
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tructurales de disefio y dos accesorias
gue ayudan a cosechar los beneficios
de un buen disefio.

CONDICIONES DE DISENO
1. Unequipo real en vez de un equi-
po de nombre.

Figura 1. Modelo de equipo de Hackman

Contexto organizacional con soporte

Direccion

Estructura
habilitante

Disponibilidad de asesoria experta

CONDICIONES ACCESORIAS
1. Un contexto organizacional que
brinde soporte.

2. Disponibilidad de asesoria
(“couching”) experta en trabajo de
equipo.

EQUIPO REAL

Los equipos reales en las organiza-
ciones se caracterizan por cuatro ras-
gos fundamentales:

1. Disponen de una tarea bien defi-
nida.

Tienen limites claros.

3. Posen una autoridad totalmente
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2. Unadireccion que impulsa su tra-
bajo.

3. Unaestructura que posibilita; fa-
cilita en lugar de impedir su tra-
bajo.

Efectividad:
-Satisface al cliente
Crece en capacidad

-Aprendizaje individual

delimitada para manejar sus pro-
pios procesos de trabajo.

4. Sus miembros permanecen esta-
bles durante periodos razonables.

En el punto correspondiente a la ta-
rea es necesario que quede claro la
importancia de definir si el grupo re-
guerido es un grupo en si, un indivi-
duo o un equipo. En una gran mayo-
ria de casos no existe claridad al res-
pecto.

Los limites especificamente se refie-
ren a que se haga distincién de quié-
nes pertenecen al equipo y quiénes
no. Parece simple, pero este hecho
puede traer confusiones y evitar que
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el trabajo de equipo se realice y que
los miembros se sientan responsables
por las tareas.

La autoridad debe ser la requerida
para que el equipo pueda tomar las
decisiones necesarias en forma crea-

tivay 4gil, manteniendo la consisten-
cia con los objetivos.

Esta autoridad puede fluctuar en un
rango amplio como lo podemos obser-
var en la Tabla 1, dependiendo del
tipo de equipo que se forme.

Tabla 1. Matriz de autoridad. Cuatro niveles de autogestién de un equipo.

Asumen la direccion total X
Disefian el equipo y su Responsabilidad
contexto organizacional de la Gerencia X X
Monitorean y manejan
el progreso y los Responsabilidad
procesos de trabajo del equipo X X
Ejecutan la tarea del equipo X X X
Dirigidos
por un Gerente Autogestionados | Autodisefiados Autogobernados

Los equipos cuyos limites son tan in-
definidos que es imposible saber quié-
nes estan y quiénes no estan en ellos,
sabemos que tienen dificultades. En
igual forma, aquellos equipos cuyos
miembros permanecen estables por
periodos razonables se desempefian
mejor que aquellos cuyos miembros
rotan constantemente.

DIRECCION QUE IMPULSA
SUTRABAIJO

La efectividad de los equipos, parti-
cularmente los autoadministrados, es

Tabla 2. Beneficios de una buena direccion.

imposible sin la direccion de una per-
sona con autoridad que determine el
trabajo del equipo.

El fijar una direccion sobre las aspi-
raciones del desempefio tiene benefi-
cios multiples: energiza a los miem-
bros del equipo, orienta su atencion
y accion y compromete sus talentos.

Para cosechar los beneficios de una
direccion que impulse al equipo a lo-
grar su proposito esta direccion debe
ser retante, claray consecuente. Las
palabras solas no son suficientes.

Atributos Funciones Beneficios.

Retante Energiza Aumenta la motivacion.

Clara Orienta Alinea la estrategia de desempefio con los propositos.
Consecuente Compromete Impulsa la utilizacion plena de los conocimientos y habilidades.

Una direccion que impulsa al equipo
es una condicion clave para la efecti-
vidad de él, pero, ;qué debe especifi-
carse cuando se fija una direccion?
¢La direccion se debe enfocar sola-
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mente en el proposito central, o tam-
bién debe incluir los medios para lo-
grarlo?, o por el contrario, ;se debe
hacer énfasis en los medios sobre el
supuesto de que si el equipo se des-
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envuelve bien los buenos resultados
vendran como consecuencia?

La respuesta a estos interrogantes se
consigna en la Figura 2, aclarando

Figura 2. Enfatizar los fines, no los medios.

gue aquellos que han experimentado
con el trabajo en equipo recomiendan
enfatizar los fines y no los medios
para conseguir los resultados.

(Especifica fines?

Si

Autogestionado.
Trabajo centrado en metas.

No
¢Especifica No Anarquia
¢Medios? Si Peor de todos

Desperdicio del recurso y el talento humanos.

BALANCE EN LA DIRECCION

Diversos aspectos que se mencionan
a continuacién deben balancearse
para lograr el mejor desempefio de los
equipos:

1. Claridad de propdsitos versus in-
formacion detallada.

2. Aspiraciones modestas versus as-
piraciones retantes.

3. Lider versus seguidor.

ESTRUCTURA HABILITANTE

Tres aspectos se deben tener en cuen-
ta en esta seccion:

1. Disefo del trabajo que el equipo
debe realizar.

2. Las normas centrales de conduc-
ta que deben guiar y restringir el
comportamiento del equipo.

3. Lacomposicion del equipo (tama-
fio, habilidades, diversidad, etc.)

Disefio del trabajo

En cuanto al disefio del trabajo, el
modelo que se recomienda es igual
al que se utiliza para el disefio del
trabajo individual. El criterio que se
sigue es el que las tareas que se rea-
lizan y los estados psicoldgicos que
de ellas se derivan deben conducir a
una motivacién interna por el tra-
bajo. Esta situacion se resume en la
Tabla 3.

Tabla 3. Caracteristicas de un trabajo que se traducen en motivacién interna por él.

Caracteristicas de la tarea Estados psicolégicos Resultados
Variedad de habilidades
|dentidad de la tarea Experimenta significado Motivacién

Significado de la tarea

Autonomia

Experimenta responsabilidad

Interna

Retroalimentacion del trabajo

Conocimiento de los resultados
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Normas Centrales de Conducta

Las normas especifican los compor-
tamientos aceptables y los que son in-
aceptables por el grupo. EI compor-
tamiento que se determina apropia-
do se refuerzay el que es visto inapro-
piado se sanciona.

Las normas que el equipo desarrolla
son importantes por muchos aspec-
tos: reducen la tension, suavizan los
conflictos e imponen orden. No obs-
tante, hay un grupo de normas que
no son facilmente desarrolladas por
los equipos. A éstas las denominamos
normas centrales y en muchas oca-
siones es funcion de los lideres velar
por su desarrollo. Son ellas:

1. Los miembros deben tomar parte
activa respecto al entorno en que
operan, ajustando sus estrategias
de desempefio en forma apropiada.

2. Los limites de comportamiento
dentro del cual el equipo opera de-
ben demarcarse bien, identifican-
do las cosas que siempre deben
hacer y aquellas que deben evitar.

Composicion de un equipo

La composicién tiene que ver con el
numero, las habilidades interpersona-
les, las habilidades para la solucién del
problema o el logro de la tarea y son
factores que deben escogerse de acuer-
do con las situaciones que se presen-
ten. Sabemos que los mejores equipos
operan con un numero relativamente
pequefio de integrantes, que la diver-
sidad tiene aspectos positivos y nega-
tivos y que las habilidades propias
para lograr el cumplimiento del pro-
pésito son indispensables.

También se requiere un buen nivel
de habilidades interpersonales para
la interaccion.
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LAS CONDICIONES
ACCESORIAS

Son dos las condiciones accesorias:

1. La existencia de un contexto or-
ganizacional que brinde soporte al
equipo

2. Ladisponibilidad de asesoramien-
to experto.

Elaboremos un poco sobre ello a con-
tinuacion y consideremos cada una de
estas condiciones.

Contexto organizacional

En esta condicion se deben incluir el
sistema de evaluacion y recompensas,
la existencia de sistemas de informa-
cion, el sistema educativo y los recur-
sos materiales y las relaciones inter-
grupales.

El sistema de evaluacion y recompen-
sas debe orientarse para que los
miembros de un equipo sean respon-
sables, tanto individual como colecti-
vamente. La evaluacién orientada al
individuo y el sistema de recompen-
sas tradicionales deben modificarse
para tomar en consideracion el des-
empefio del equipo.

Las evaluaciones individuales, los
salarios fijos, los incentivos indivi-
duales no son compatibles con el de-
sarrollo de equipos altamente efecti-
vos. Por tanto, ademas de estos in-
centivos tradicionales, los lideres tie-
nen que considerar las evaluaciones
basadas en el desempefio colectivo, la
participacion en las ganancias que
provengan del trabajo comun, los in-
centivos a los grupos pequefios y otras
consideraciones creativas en este sis-
tema, que refuercen el esfuerzo y
compromiso de los equipos.

Los sistemas de informacion deben
proporcionar todos los datos que se
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requieran para que el equipo pueda
ejecutar correctamente su trabajo. La
disponibilidad de una buena informa-
cion es bastante dificil en algunas
organizaciones por muchas razones.
Una de ellas es que la organizacion
prefiere tener en manos de unos po-
cos la informacion estratégica que
pueda afectar su competitividad. La
otra razon que hace dificil la disponi-
bilidad de informacion es el hecho de
gue quienes la generan no usan la
misma terminologia. Es decir, los téc-
nicos se expresan de una maneray los
gue la requieren entienden otra. La
otra dificultad es que la informacién
es supremamente densay es dificil en
ciertos momentos encontrar la parte
que en realidad es util para la situa-
cién que estéa considerando el equipo.

El otro gran obstaculo mayor es que
la informacién es una forma de po-
dery algunos lideres y ejecutivos tra-
tan de retenerla para su beneficio.
Para tratar de aliviar algunos de es-
tos obstéaculos la organizacion debe
disponer de algun especialista que se
encargue de proporcionar la informa-
cion apropiada para que los equipos
operen en los formatos que sean ade-
cuados paraellos. La retencion de in-
formacion privilegiada es algo que
debe resolver la alta direccion de la
empresa.

El sistema educativo de la organiza-
cion debe proporcionar el entrena-
miento y la asistencia técnica adecua-
das para que los equipos funcionen
efectivamente, particularmente tra-
tando de desarrollar las habilidades
de aquellos miembros que tienen to-
das las capacidades requeridas para
lograr los objetivos.

La disponibilidad de asistencia en
entrenamiento y en educacion es

A2 $EICEST orSTURIOS

mucho mas factible en las empresas
que ladisponibilidad de informacién.
Los miembros de los equipos de tra-
bajo necesitan conocer masy diferen-
tes cosas que lo que las personas in-
dividualmente requieren para com-
pletar sus trabajos. No hay ninguna
razon para que no se efectue el anali-
sis de tareas para los equipos y que
el entrenamiento se realice basado en
estos analisis. Es necesario que a
guien se encarga de proporcionar el
soporte educativo en la organizacion
sea consciente de estas necesidades.

Las recursos materiales tales como
los equipos, un presupuesto adecua-
do, el tiempo suficiente del personal
de apoyo y los espacios fisicos, pare-
cen cosas triviales en comparacion
con los otros aspectos que hemos men-
cionado. No obstante, existen casos
de equipos que cumplen satisfactoria-
mente todos los requisitos del mode-
lo y que por no disponer de los recur-
sos adecuados no pueden obtener los
resultados que se han propuesto.

Una de las cosas que no es posible
hacer es insertar equipos en organi-
zaciones sin pensar que ello puede al-
terar el contexto organizacional exis-
tente. Al hacer esto se pueden alterar
los comportamientos o preferencias de
otros grupos dentro de la organizacion,
lo cual puede llevar a que se presen-
ten problemas. Esta situacion es mas
posible en empresas que tienen estruc-
turas funcionales en donde se pueden
generar conflictos cuando un grupo de
trabajo o su lider tratan de obtener
recursos o respaldo de otro grupo que
no esta dispuesto a ofrecerlo. A medi-
da que cada grupo expresa mas clara-
mente sus posiciones, el conflicto ge-
nerado se recrudece y puede ser difi-
cil de arreglar.
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Para manejar estas situaciones se
requieren de los lideres habilidades
interpersonales y politicas sofistica-
das, persistenciay gran creatividad..
Los que poseen estas cualidades pue-
den negociar con sus compafieros y
superiores condiciones que se ajusten
a las necesidades de unos y de otros,
que faciliten la operacion de los equi-
pos existentes y de los recién creados.

Disponibilidad de asesoramiento ex-
perto

El asesoramiento tiene que ver con
los procesos grupales, interactuando
con un equipo, con el fin de ayudar a
sus miembros a conseguir los resul-
tados que se proponen.

El asesoramiento puede centrarse en
cualquier aspecto de las interacciones
del equipo que esté impidiendo a sus
miembros la capacidad para trabajar
juntos y que pueda fortalecer el fun-
cionamiento del mismo.

Se han identificado tres aspectos de
la interaccion que pueden apalancar
efectivamente el buen desempefio co-
lectivo. En primer lugar, se destaca
el esfuerzo que ellos deben dedicar a
su trabajo colectivo, qué tan adecua-
dos son para la tarea y la situacion;
las estrategias de desempefio que em-
plean para desarrollar el trabajo y
cudl es el nivel de conocimientos y
habilidades que aplican a su trabajo.

Todo equipo en sus procesos de inte-
raccion experimenta unas “pérdidas
de proceso” las cuales son ineficien-
cias que le impiden al grupo obtener
el maximo tedrico en su desemperfio,
pero también existen unas “ganan-
cias de proceso” que se presentan
cuando los miembros interactian de
tal forma que refuerzan su esfuerzo
colectivo . Cuando ello sucede el equi-
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po ha creado nuevos recursos inter-
nos que puede utilizar en sus traba-
jo, capacidades que no existian antes.
Estas pérdidas y ganancias de proce-
S0 se presentan en cada uno de los
tres aspectos de la interaccion.

En cuanto al aspecto del esfuerzo se
refiere, la pérdida de proceso mas
importante es la del haraganeo social,
aquella situacion que exhiben los
miembros de presentar un rendi-
miento menor esperando que otros
hagan el mayor esfuerzo. Este pro-
blema tiene raices motivacionales y
el lider debe encontrar estrategias
para superarlo.

Por otra parte, las ganancias de pro-
ceso se obtienen del desarrollo de un
verdadero espiritu de equipo que hace
gue sus miembros se comprometan
con los objetivos y la tarea haciendo
gue ningun obstaculo que se presen-
te parezca insalvable.

Las estrategias de desempefio tam-
bién pueden conducir a pérdidas de
procesos que en algunos casos pue-
den ser fatales. En este sentido mu-
chos equipos desarrollan rutinas que
les impulsan a desarrollar procesos
de trabajo en forma automatica, sin
tener en cuenta que alguna condicion
en el proceso puede haber cambiado.
Esta situaciéon puede conducir a erro-
res fatales y costosos. Por otra parte,
un equipo puede desarrollar estrate-
gias novedosas y creativas sobre algo
gue nadie habia pensado para obte-
ner ganancias significativas en sus
procesos.

En el uso de conocimientos y habili-
dades los equipos pueden experimen-
tar pérdidas de proceso significativas
por el uso inadecuado de las habili-
dades de sus miembros. En algunos
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equipos existe la tendencia a asignar
las tareas por el estatus o la posicion
de la persona, o por la posicion de
autoridad que tengan sus miembros,
desconociendo asi las habilidades que
pueden tener otros miembros del
equipo.

Algunos equipos obtienen ganancias
significativas de proceso en habilida-
des y conocimientos cuando logran
desarrollar la confianza en las capa-
cidades de los demas.

La ganancia de proceso por los cono-
cimientos y habilidades se presenta
cuando los miembros del equipo de-
sarrollan un patrén de interaccion
que favorece el aprendizaje de cada
uno con los otros, incrementando asi
la base total del conocimiento dispo-
nible para aplicarlo a la tarea. El
meétodo de entrenamiento cruzado,
utilizado con bastante frecuencia en
los equipos autoadministrados, es un
buen ejemplo de este comportamien-
to, que se desarrolla mas a medida
gue se presentan mas actividades in-
formales que tienen que ver con el
intercambio de conocimiento, exper-
tismo y experiencia entre sus inte-
grantes.

EL MODELO TRADICIONAL

Tres son los factores que se conside-
ran clave en este modelo y que deter-
minan el desempefio y productividad
de los equipos de trabajo. Estos fac-
tores son:

1. Los miembros que lo componen.
2. El equipo en si.
3. El contexto organizacional.

Estos tres factores marcan la diferen-
cia entre el rendimiento de un equi-
po cuando se compara con otro. En el
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entorno de los equipos deportivos, por
ejemplo, si no se dispone de un nu-
cleo de jugadores con las habilidades
y destrezas necesarias para enfren-
tar una competencia, sera bastante
dificil obtener resultados satisfacto-
rios.

Pero la disponibilidad adecuada de
excelentes jugadores no garantiza el
éxito del equipo. Es necesario que
ellos operen en forma coordinada,
respondan a una estrategia de juego
y se integren y comprendan bien den-
tro del campo de juego. En otras pa-
labras, si los equipos no operan como
un mecanismo articulado, por mejo-
res que sean sus individualidades no
podran conseguir los resultados pro-
puestos.

Aun es posible que si comparamos dos
equipos, uno con un conjunto de ju-
gadores individualmente excepciona-
les pero cuyo comportamiento colec-
tivo es deficiente, con uno que dispo-
ne de algunos buenos jugadores pero
que colectivamente hacen las cosas
muy bien, el segundo equipo tiene
grandes posibilidades de superar al
primero.

Por otra parte, un equipo deportivo
puede tener excelentes jugadores que
funcionen bien colectivamente, pero
gue no encuentran un buen respaldo
de su organizacion, o sus fanaticos no
los respaldan, o sus condiciones eco-
noémicas no son satisfactoriasy el ren-
dimiento colectivo no se estimula;
este equipo puede tener un bajo ren-
dimiento como consecuencia de la in-
fluencia de un contexto organizacio-
nal inadecuado.

Al igual que en los equipos deporti-
vos, los equipos que se conforman en
las organizaciones presentan proble-
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mas similares en su operacion cuan-
do algunos de los elementos que inci-
den en cada uno de los tres compo-
nentes que determinan su producti-
vidad no operan satisfactoriamente.

Examinemos algunos de los elemen-
tos que influyen en dicha productivi-
dad para cada uno de sus factores
determinantes.

Los miembros individualmente. En
este aspecto se consideran importan-
tes las habilidades de cada uno de
ellos en lo concerniente a la tarea, las
habilidades interpersonales y aque-
llas que son necesarias para la toma
de decisiones y para la solucion de los
problemas. También se requiere un
buen balance en cada uno de sus
miembros, asi como su complemen-
tariedad.

En este aspecto vale la pena men-
cionar el papel que juegan las pre-
ferencias individuales de acuerdo
con las tipologias descritas por
Myers y Briggs. Cada persona se
acomoda a determinadas preferen-
cias que hacen que ella se incline
por el desarrollo de actividades par-
ticulares que a otros no les pueden
interesar.

El equipo mismo. En esta parte se
consideran importantes las normas,
los roles, el desarrollo de la cohesivi-
dad, la responsabilidad mutua y el
tamario del equipo.

Las normas se establecen poco a poco,
durante el trabajo del dia a dia y se
dictan los comportamientos a seguir
gue son compartidos por los miem-
bros del equipo. De alguna manera
ellas moldean el comportamiento de
las personas e indican cuales son los
comportamientos aceptados o recha-
zados por el grupo.
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Los roles determinan las tareas que
las personas deben realizar, asi como
también sus actuaciones dentro del
grupo, que de una manera u otra pue-
den ayudar a mejorar el desempefio
colectivo 0 que en algunas ocasiones
lo pueden diezmar. Hay roles facili-
tadores, en donde las personas se
orientan a mantener la armonia del
grupo, asi como también hay roles
auto-orientados que llevan al conflic-
to, pues las personas que los asumen
buscan reconocimiento personal o la
imposicion de sus ideas.

La cohesividad juega un papel fun-
damental pues es la fuerza que man-
tiene unido al grupo y que lo lleva a
desarrollar el verdadero espiritu de
equipo. La cohesividad unida al de-
sarrollo de unas normas claras con-
lleva a una elevada productividad y
cumplimiento de los objetivos. La co-
hesividad y el tamafio estan relacio-
nados, ya que es bien sabido que los
equipos altamente cohesivos estan
conformados por grupos pequerios de
personas.

La responsabilidad mutua es el sen-
tido de que en un equipo “somos to-
dos para unoy uno para todos”. Es la
creencia de que los resultados no se
pueden obtener solos, que sélo el equi-
po puede ganar y que si alguno de sus
miembros falla por alguna circuns-
tancia, otro de ellos debe estar listo
para asumir su papel.

El contexto organizacional. Un equi-
po de trabajo puede estar estructu-
rado con excelentes personas que es-
tan bien coordinadas, conocen clara-
mente su tarea, han desarrollado nor-
mas claras y se respaldan muy bien
los unos a los otros. No obstante, el
ambiente que los rodea no es favora-
ble para la consecucion de los objeti-
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vos. La organizacion puede que no
aporte los recursos fisicos y financie-
ros que se requieren, o no dispone del
personal de soporte que facilite las
tareas de sus miembros, o la cultura
organizacional no privilegia el trabajo
en equipo y favorece mas bien las con-
tribuciones individuales. Con estas
circunstancias es dificil que los equi-
pos puedan conseguir los mejores re-
sultados en las metas propuestas.

Los tres factores expuestos aqui son
de importancia fundamental para el
desarrollo de equipos de alto rendi-
miento. Para realizar un diagndéstico
de un equipo segun este modelo, uno
debe observar su actuacién y deter-
minar posteriormente en cual o en
cuales de estos tres factores se debe
intervenir con el fin de mejorar su
desemperio. Por otra parte, si el equi-
po esta en gestacion, este modelo per-
mite fijar las directrices para desa-
rrollarlo haciendo énfasis en los fac-
tores mas criticos que deben conside-
rarse en su desempefio.

EL MODELO 3PY 3C

Este modelo considera los seis facto-
res clave que determinan la produc-
tividad y el desempefio de los equi-
pos de trabajo. Estos factores son los
siguientes:

1. El propésito

El proceso

La participacion
La confianza

La comunicacion

o gk~ 0w D

El compromiso

El propésito implica tener definidas
claramente las metas y los objetivos
y es un factor fundamental para la
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operacion efectiva de un equipo de
trabajo. El propésito le brinda al equi-
po identidad pues le permite diferen-
ciarse de otros y define la pertenen-
cia. También proporciona orientacion,
pues le permite conocer hacia déonde
se dirige y lo mantiene enfocado en
ciertas metas criticas, evitando que
se desvie considerablemente de su
curso. Sin un propésito claro el equi-
po basicamente no existe.

Por consiguiente, cuando al formar
un equipo o cuando busquemos au-
mentar la productividad de uno exis-
tente, es fundamental tener muy de-
finido el propdsito o determinar si
este es bien claro, antes de conside-
rar cualquier otro factor.

El proceso significa tener procedi-
mientos bien definidos para tomar
decisiones, resolver problemasy cum-
plir con las tareas asignadas. Con un
proceso bien definido el equipo pue-
de cumplir sus metas, tomar decisio-
nes acertadas, planificar y organizar
bien el trabajo y resolver sistemati-
camente sus problemas, Un proceso
claro brinda orden y consistencia.

Al observar un equipo o al formar uno
nuevo, debe prestarse atencion a los
procesos de trabajo, pues no sélo se
requiere tener bien definidas las me-
tasy los objetivos sino también tener
bien claro la forma de lograrlas.

La participacion permite utilizar las
habilidades y capacidades individua-
les para ayudar al equipo a tener éxi-
to. Mediante la participacion, el equi-
po se beneficia de los talentos y habi-
lidades de todos sus miembros, se
valoran las diferencias individuales
apreciando la forma en que cada uno,
de acuerdo con sus preferencias, pue-
de contribuir al logro de los objetivos,
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se alienta la contribucion de cada uno
para lograr cumplir con el propésito.

Debe tenerse en cuenta que cada
persona operaen un mundo diferen-
te al de los demas y que la contri-
bucion de cada uno es valiosa en
cada momento. Se debe evitar el mo-
nopolio de la participacion, evitan-
do que aquellos que no tienen altos
grados de extroversion, no puedan
participar y realizar sus aportes
valiosos.

Es necesario observar la operacion de
un equipo y determinar qué tan bien
se comportan sus lideres en la pro-
mocion de la mejor participacion de
sus miembros.

La confianza nos permite contar con
seguridad con los demas en el cum-
plimiento de las responsabilidades
individuales. Implica conocer las ha-
bilidades y destrezas de cada uno
para poderlas utilizar al maximo en
el momento oportuno.

Un alto nivel de confianza permite
gue un equipo pueda asumir riesgos,
pueda animarse a probar nuevas
ideas y tome mayor iniciativa en las
actividades que se requieren para lle-
var a feliz término el propésito.

Este es un factor importante que debe
observarse si se cumple en un equipo
ya establecido o que debe desarrollar-
se en uno del cual se espere un alto
desempefrio.

La comunicacidon es la facilidad con
gue los miembros pueden expresarse
claray honestamente con los demas,
sin la presencia o el temor por agen-

Modelos para el anélisis y diagndstico de equipos de transjo GERENCIALES

das escondidas, sin pensar que lo que
dicen puede utilizarse en su contra.

La comunicacion estimula la coope-
racion mutua, promueve el mejora-
miento permanente y ayuda a preve-
nir y a resolver conflictos.

Debe observarse qué tan adecuada es
la comunicacion en un equipo y to-
mar las medidas para mejorarla.

El compromiso es el deseo de aceptar
responsabilidades y de llevarlas a
cabo oportunamente.

Mediante el compromiso se desarro-
lla la credibilidad en el equipo y en
sus metas, ayuda a estimular el sen-
timiento de que el equipo es el duefio
de una situacién, solucién o sistemay
contribuye a su sentido de identidad.

El compromiso se debe observar en
los miembros de un equipo dado, de-
terminar si su nivel es adecuado y
tomar las medidas para elevarlo en
el caso que sea necesario.

CONCLUSIONES

En este articulo se han presentado
tres modelos para el diagnostico y
desarrollo de los equipos de trabajo.
Cada uno de ellos considera los fac-
tores que influyen en su productivi-
dad y desempefio.

Se requiere observar por algun tiem-
po la operacién del equipo y tomar las
medidas para mejorar sus desempe-
fio. Es necesario tener en cuenta al-
guno de estos modelos cuando se tra-
te de conformar equipos, o cuando se
requiera mejorar el desemperio de los
existentes.
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SUMMARY

The most important treaty regarding
foreign commerce came into force in
Colombia since 1%t august 2002.
From that moment, the contracts of
international sales of goods related
to place of business located in Colom-
bian territory become regulated by
the Viena Convention of 1980, whi-
ch implies the need of knowing, exa-
minating and analize its scope of
application, its regulatory particula-
rities, its influence, reach, possibili-
ties, advantages and effects. The fo-
llowing text initiates the reader in
these matters from a legal point of
view and in a easy understanding
language.

La convencion de las Naciones Unidas sobre los contratos de compraventa internacional de mercaderiass GERENCIALES
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damental breach of contract.

RESUMEN

El convenio internacional mas impor-
tante en asuntos de comercio exterior
entro en vigor en Colombia a partir
del 1° de agosto de 2002. Desde ese
momento los contratos de compraven-
tas internacionales de mercaderias
vinculados a establecimientos locali-
zados en territorio colombiano se ri-
gen por la Convencion de Viena de
1980, lo cual impone la necesidad de
conocer, examinar y analizar su am-
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bito de aplicacién, sus particularida-
des regulatorias, su influjo, alcance,
posibilidades, ventajas y efectos. El
presente articulo introduce al lector
en estos aspectos bajo una perspecti-
va juridica y en un lenguaje de facil
comprension.

ESTUDIOS

PALABRAS CLAVES

Convencion de Viena de 1980, inter-
nacional, contrato, compraventa, es-
tablecimiento, oferta, aceptacion, en-
trega, precio, incumplimiento esencial.

Clasificacion: C
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I.NOTAS INTRODUCTORIAS
Veintidds afios después de su celebra-
cion, Colombia adhiri6 a la Conven-
cion de las Naciones Unidas sobre los
contratos de compraventa internacio-
nal de mercaderias.

Este acontecimiento es de tal signifi-
cacion en el mundo juridico y de los
negocios, que las normas civiles y co-
merciales que usualmente regulan los
contratos de compraventa dejan de
regir cuando ese contrato es interna-
cional, aplicandose en su lugar la
Convencién, a menos que en dicho
contrato se acuerde su inaplicacion.

Por ello, en primera instancia, se pro-
pondréa una vision global del proceso
de integracion de la Convencion al
ordenamiento juridico colombiano vy,
en segundo término, se abordara la
Convencion, desde sus antecedentes
hasta resaltar algunos aspectos de su
texto, tales como su ambito de apli-
cacién, su caracter internacional y
uniformizador, la formacion del con-
trato de compraventa, donde se con-
jugan las ofertas, las aceptaciones y
las contraofertas, el contenido obliga-
cional sinalagmatico y las particula-
ridades del incumplimiento contrac-
tual y sus efectos.

Il.LA INTEGRACION DE LA
CONVENCION AL DERECHO
COLOMBIANO

En el Congreso de la Republica entre
1995 y 1999 se surtid el proceso que
culmind con la expedicion de la Ley

518 del 4 de agosto de 1999 aprobato-
ria de la Convencion de las Naciones
Unidas sobre los contratos de compra-
venta internacional de mercaderias.*

Posteriormente, de conformidad con
el tramite correspondiente, la Corte
Constitucional declar6 la exequibili-
dad de la Convenciény de su ley apro-
batoria.?

Finalmente, el Gobierno Nacional
expidio el decreto 2826 del 21 de di-
ciembre de 2001, por medio del cual
se promulgo la Convencién, determi-
nando que su entrada en vigencia
para Colombia se iniciaba el 1° de
agosto de 2002; vale decir, que a par-
tir de esa fecha ella se integro al De-
recho interno colombiano.

I11. LINEAMIENTOS GENERALES
ACERCA DE LA CONVENCION
DE LAS NACIONES UNIDAS
SOBRE LOS CONTRATOS DE
COMPRAVENTA
INTERNACIONAL DE
MERCADERIAS

A. Antecedentes

La Convencion tiene su origen remo-
to en la gestion inicial del Instituto
Internacional para la Unificacion del
Derecho Privado (UNIDROIT). Asi
mismo, en las convenciones de La
Haya de 1964 relativas a una ley uni-
forme sobre la formacion de contra-
tos para la venta internacional de
mercaderias y a una ley uniforme
sobre la venta internacional de mer-
caderias.

1. En relacion con el proceso de aprobacion de la Convencién en Colombia, Vid. Cabrera Orjuela, Maria
Clara & Galan Barrera, Diego Ricardo. Comentarios a la Ley 518 del 4 de agosto de 1999, aprobatoria de
la Convencién de las Naciones Unidas sobre los contratos de compraventa internacional de mercaderias.
(http://www.cisg.law.pace.edu/cisg/biblio/cabrera-galan.html)

2. Sentencia C-529/2000 de fecha 10 de mayo de 2000.
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En 1978 la Comision de las Naciones
Unidas sobre el Derecho Mercantil
Internacional (Cnudmi o Uncitral)®
completd la revision de dos proyectos
elaborados por los juristas mas des-
tacados del planetay los fundio en el
proyecto de Convencion sobre contra-
tos de compraventa internacional de
mercaderias. Asu turno, laAsamblea
General de las Naciones Unidas con-
voco en Viena una conferencia diplo-
matica para estudiarlo. El proyecto
fue examinado durante cinco sema-
nas por mas de sesenta naciones e
importantes organizaciones interna-
cionales, las cuales el 11 de abril de
1980 le impartieron por unanimidad
su aceptacion.*

La Convencién fue redactada en las
seis lenguas oficiales de la ONU® y a
la fecha la han ratificado o adherido
sesenta y dos Estados.

B. Estructura

La Convencién consta de un pream-
bulo y cuatro partes, algunas subdi-
vididas en capitulos, los cuales a su
vez se encuentran en algunos casos
subdivididos en secciones, agrupan-
do en su conjunto un total de 101 ar-
ticulos.

C. Contenido
1. Ambito de aplicacién y

disposiciones generales
a) Ambito temporal de aplicacion

Vid. Honnold, op. cit., p. 78.
Arabe, chino, inglés, francés, ruso y espafiol.

o0k, w

La Convencién, no obstante haber
sido firmada el 11 de abril de 1980,
solamente vino a entrar en vigor in-
ternacionalmente a partir del 1o. de
enero de 1988. En relacién con Co-
lombia, que se adhirio6 con posteriori-
dad, su vigencia comenzé a partir del
1o. de agosto de 2002.

b) Ambito espacial de aplicacion

La Convencién condiciona su apli-
cacion a que los establecimientos de
las partes se encuentren localizados
en estados diferentes. Si esos esta-
dos son contratantes, la aplicacion
serd directa. Si uno de tales esta-
dos no es contratante o, incluso,
ambos no son contratantes, pero en
virtud de las normas de Derecho in-
ternacional privado que correspon-
dan se remite a la ley de un Estado
contratante se aplicara indirecta-
mente la Convencion.’

¢) Ambito material de aplicacion

El “...ambito objetivo o material de
aplicacion...” de la Convencion lo
configuran los contratos de compra-
venta de mercaderias, a pesar de que
en ella no se definen los términos
compraventa ni mercaderias.

Tal indeterminacion permitiria asi-
milar a compraventa una variedad de
negocios juridicos de indole interna-
cional, tales como los contratos llave
en mano o el leasing internacional.

United Nations Commission for International Trade Law.

Vid. Galan Barrera, Diego Ricardo. El &ambito de aplicacion en la convencion de las Naciones Unidas sobre

los contratos de compraventa internacional de mercaderias. En: Revista Juridica del Pera, Afio LII, No.
40, noviembre 2002, Trujillo, Editora Normas Legales S.A.C., p. LIX.

7. Ibid, p. LXII.

8. Vid. Fernandez de la Gandara, Luis & Calvo Caravaca, Alfonso-Luis. Derecho Mercantil Internacional,
Madrid: Tecnos, 1995, p. 566. Vid. Galan Barrera, op. cit., p. LXIX.
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La Convencion igualmente prevé que
los contratos de suministro de mer-
caderias que hayan de ser manufac-
turadas o producidas se consideraran
como contratos de compraventa,® lo
mismo que los contratos mixtos en los
gue la parte principal de las obliga-
ciones de la parte que proporciona las
mercaderias no radique en suminis-
trar mano de obra o prestar otros ser-
vicios.®

d) Internacionalidad de las compra-
ventas

La Convencién solamente se aplica a
contratos de compraventa que estén
vinculados a transacciones de carac-
ter internacional. Las transacciones
internas se encuentran excluidas de
su regulacion.

Paraello la Convencién decidi6 adop-
tar un criterio objetivo al sefalar que
el caracter internacional de la tran-
saccion lo determina, con exclusivi-
dad, el hecho de que los estableci-
mientos de las partes, comprador y
vendedor, se encuentren localizados
en diferentes estados,* sin que la
nacionalidad? de los contratantes o
la del mismo contrato influya en esa
calificacion.

Es irrelevante, para los efectos de
aplicacion de la Convencion, que el

9. Articulo 3 numeral 1 de la Convencion.

caracter del contrato, o el caracter de
las propias partes, sea civil o comer-
cial.®®

e) Nocién de establecimiento

A pesar de que la Convencion tampo-
co define el concepto de estableci-
miento,** segln criterio unanime de
la doctrina, se afirma que por él se
entiende el lugar permanente y ha-
bitual donde el contratante desarro-
Ila sus negocios.’® No se considera
como establecimiento la residencia
temporal de un contratante durante
el tiempo en el cual se verifique la
negociacion.

Ahora bien, ante la presencia de es-
tablecimientos multiples, la Conven-
cion establece que se tendra por tal
el que guarde la relacién mas estre-
cha con el contrato y su cumplimien-
to, habida cuenta de las circunstan-
cias conocidas o previstas por las par-
tes en cualquier momento antes o en
el momento de la celebracion del con-
trato.®

Los establecimientos de las partes, en
todo caso, como ya se expreso, deben
estar localizados en Estados distin-
tos, circunstancia de la cual aquéllas
deben ser conscientes, ya sea porque
ello se derive del contrato, o de los
tratos habidos entre ellas, o de cual-

10. Segun se desprende del articulo 3 numeral 2 de la Convencién.
11. Articulo 1 numeral 1 de la Convencion. Vid. Galan Barrera, op. cit., pag. LXII.

12. Articulo 1 numeral 3 de la Convencion.
13. Articulo 1 numeral 3 de la Convencion.

14. Vid. Garro, Alejandro Miguel & Zuppi, Alberto Luis. Compraventa Internacional de Mercaderias. Con-
vencion de Viena de 1980, Buenos Aires: La Rocca, 1990, p. 88-89.

15. Vid. Honnold, op. cit., p. 103. El autor lo define como “...un lugar permanente y regular para tramitar

negocios generales...”.
16. Articulo 10 de la Convencion.
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quier tipo de informacion que se ha-
yan revelado en cualquier instante
previo a la celebracion del contrato o
incluso en el mismo momento de su
celebracion.'’

Finalmente, para que se aplique di-
rectamente la Convencion, los esta-
dos en donde se encuentren ubicados
los establecimientos de las partes
deben ser Contratantes® o que encon-
trandose dichos establecimientos en
estados no contratantes, las normas
de Derecho Internacional Privado
prevean que se aplique la ley de un
estado contratante.*®

f) Reserva en su aplicacion

Al momento de firmarla, ratificarla,
aceptarla, aprobarla o de adherirse a
ella, los estados contratantes pueden
reservarse la aplicacion de la Conven-
cion en su parte Il (Formacion del
Contrato) o en su parte 111 (Compra-
venta de Mercaderias).?’ En el mis-
mo sentido, los Estados plurilegisla-
tivos pueden hacer la salvedad de
aplicaciéon de la misma a una o va-
rias de sus unidades territoriales? asi
como los que participen de una codi-
ficacién regional que regule idénticas
materias.??

También, segun lo dispone el articu-
lo 95, es permitido a los estados for-
mular una reserva en relacién con el
contenido del articulo 1 numeral 1
letra b) sobre la aplicacion indirecta
de la Convencién.

17. Articulo 1 numeral 2 de la Convencién.

g) Caréacter dispositivo

La Convencion tiene caracter dispo-
sitivo, o sea que ella puede dejar de
aplicarse de manera total o parcial si
las partes del respectivo contrato in-
ternacional asi lo estipulan o si los
usos que ellas empleen tienen un al-
cance normativo distinto de lo previs-
to en la propia Convencion.

h) Asuntos a los que no se aplica la
Convencidn

1. Compraventas a consumido-
res.

2. Compraventas en subastas o
judiciales.

3. Compraventas por razon de la
naturaleza del objeto del con-
trato.

4. Compraventas de valores mo-
biliarios, titulo, dinero, buques
y aeronaves.

5. Los contratos de suministro de
mercaderias que han de ser
manufacturadas o producidas,
en los que la parte que las en-
carga asume la obligacion de
proporcionar una parte sus-
tancial de los materiales nece-
sarios para esa manufactura
o0 produccion.

6. Loscontratos en los que la par-
te principal de las obligaciones
de la parte que proporciona las
mercaderias consiste en sumi-

18. Letra a) del numeral 1° del articulo 1 de la Convencion. Vid. Galan Barrera, op. cit., pag. LXXIII.
19. Letra b) del numeral 1° del articulo 1 de la Convencién. Vid. Galan Barrera, op. cit., pag. LXXIV.

20. Articulo 92 de la Convencion.
21. Articulo 93 de la Convencion.
22. Articulo 94 de la Convencién.
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nistrar mano de obra o pres-
tar otros servicios.

7. Laresponsabilidad del vende-
dor por la muerte o lesiones
corporales causadas a una per-
sona por las mercaderias ven-
didas.

8. Lavalidez del contrato ni la de
ninguna de sus estipulaciones
ni la de cualquier uso ni los
efectos que el contrato pueda
producir sobre la propiedad de
las mercaderias, salvo dispo-
sicion expresa en contrario de
la Convencion.

i) Principios de interpretacion de sus
normas

Para la interpretacion de la Conven-
cién “...se tendran en cuenta su carac-
ter internacional y la necesidad de
promover la uniformidad en su apli-
cacion y de asegurar la observancia
de la buena fe en el comercio interna-
cional...”?

En cuanto hace al cubrimiento e in-
tegracion de las lagunas de su texto,
la Convencién dispone? que tales
cuestiones “...se dirimiran de confor-
midad con los principios generales...”
en los que ella se basa, aspecto res-
pecto del cual la doctrina internacio-
nal y los laudos arbitrales internacio-

23. Articulo 7 numeral 1 de la Convencion.
24. Articulo 7 numeral 2 de la Convencion.
25. Articulo 8 numeral 1 de la Convencion.
26. Articulo 8 numeral 2 de la Convencién.

nales se han encargado de analizar
con suficiencia.

El articulo 8 de la Convencion esta-
blece algunas disposiciones relativas
a las declaraciones y otros actos de
las partes, en cuanto que deben in-
terpretarse, en primer término, de
conformidad con su intencién? o, de
no ser ello posible, “...conforme al sen-
tido que les habria dado una persona
razonable de la misma condicion que
la otra parte...”®

2. Formacién del contrato?

La Convencién aborda este tema en
la Parte Il articulos 14 a 24, regulan-
do lo concerniente a la oferta, la acep-
tacion y al perfeccionamiento del con-
trato.

a) La oferta

Es la propuesta® de celebrar un con-
trato, dirigida a una o varias perso-
nas determinadas, en la medida en
gue sea suficientemente precisa e in-
dique la intencion del oferente de
guedar obligado en caso de acepta-
cion. Una propuesta sera suficiente-
mente precisa si indica las mercade-
rias y, expresa o tacitamente, sefiala
el precio o prevé un medio para de-
terminarlos.?® Asi pues, se distinguen
los elementos siguientes:

27. En relacion con el tema de la formacion del contrato vid. Perales Viscasillas, Maria del Pilar. La Forma-
cion del Contrato en la compraventa internacional de mercaderias, Valencia: Tirant lo Blanch, 1996.

28. En el Derecho comercial colombiano (articulo 845 del Cédigo de Comercio) propuesta y oferta son expre-
siones sinénimas. En la Convencion de Viena de 1980, ellas se diferencian claramente, toda vez que una
propuesta puede o no llegar a ser una oferta, en la medida en que retina los requisitos correspondientes.

29. Articulo 14 numeral 1 de la Convencién.
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1. Ladeterminacion del sujeto o su-
jetos a los cuales se dirige.

La precision de la oferta.

3. La intencion del oferente de que-
dar vinculado si existe aceptacion.

La Convencién prevé el principio de
revocabilidad de la oferta, en sentido
contrario a como acontece en Colom-
bia.®* En tal virtud, la oferta puede
ser revocada con anterioridad al mo-
mento en que se perfeccione el con-
trato, es decir, cuando la indicacion
de la aceptacion llega al oferente.®

La Convencion consagra una serie de
excepciones en relacion con la irrevo-
cabilidad de la oferta:

1. La oferta seré irrevocable si tie-
ne un plazo fijo para su acepta-
cion.*

2. Existe irrevocabilidad en el even-
to en que el destinatario de la ofer-
ta considere que esta es irrevoca-

ble y que ha actuado basandose
en ella.®®

b. La aceptacion

Es la manifestacion de voluntad que
perfecciona el contrato,** exigiéndo-
se los siguientes elementos:

1. Declaracién o acto del destinata-
rio.

2. Cumplimiento del plazo para ma-
nifestar la aceptacion.

c) El perfeccionamiento del contrato

El contrato se perfecciona cuando el
oferente efectivamente recibe la acep-
tacion de la oferta, excepto si en vir-
tud de los términos de la oferta o de
las practicas que las partes hayan
establecido entre ellas, el destinata-
rio de la oferta la ha aceptado al mo-
mento en que realiza actos ejecuto-
rios del mismo.

3. Obligaciones de las partes
a) Obligaciones del vendedor

Las principales obligaciones del ven-
dedor se encuentran consagradas en
el Capitulo Il de la Parte Il de la
Convencion, en los articulos 30 a 44.

Segun lo previsto en el articulo 30 de
la Convencion, las principales obliga-
ciones del vendedor son entregar las
mercancias, transmitir su propiedad
y entregar los documentos.

1. Obligacion de entregar las mer-
cancias.

Esta obligacion hace referencia a que
el vendedor debe poner las mercade-
rias a disposicion del comprador o del
transportador, segun sea el caso.

Para que dicha entrega surta efectos
es necesario que se realice dentro de
ciertas circunstancias de lugar y
tiempo, asi:

a) Circunstancias de lugar

La regla general reza que se deben
“...poner las mercaderias a disposi-
cion del comprador en el lugar donde

30. El articulo 846 del Cddigo de Comercio destaca la irrevocabilidad de la oferta o propuesta.

31. Articulo 23 de la Convencion.

32. Articulo 16 numeral 2 letra a) de la Convencién. Vid. Garro & Zuppi, op. cit., p. 104.

33. Articulo 16 numeral 2 letra a) de la Convencién.

34. Articulo 18 de la Convencion.
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el vendedor tenga su establecimiento
en el momento de la celebracion del
contrato...”®®

Para los casos particulares de entre-
ga, la Convencién establece:

1. En el caso de mercancias que tie-
nen que ser transportadas, estas
deben entregarse al primer por-
teador.®

2. Paralas mercancias indetermina-
das, de un género determinado o
de unacosa futura, el lugar de en-
trega sera aquél en donde dichas
mercancias seran especificadas,
manufacturadas o producidas.®’

b) Circunstancias de tiempo

La obligacion de entrega de la mer-
cancia se puede producir en los si-
guientes momentos:

1. En una fecha determinada esta-
blecida por las partes.

2. Dentro de un plazo expreso.
3. Dentro de un plazo téacito.

La consagracion del concepto subje-
tivo del plazo razonable® cuando se
trata del plazo tacito, le otorga a las
partes una herramienta flexible para
el cumplimiento de sus obligaciones
haciendo posible que se produzcan
plazos de entrega breves y rigurosos
en relacion con ciertas mercaderias
como lo serian los productos perece-

35. Articulo 31 letra c) de la Convencion.
36. Articulo 31 letra a) de la Convencién.
37. Vid. Garro & Zuppi, op. cit., p. 148.
38. Articulo 33 letra c) de la Convencién.
39. Garro & Zuppi, op. cit., p. 152.

deros o las materias primas, y esta-
bleciendo plazos mucho mas amplios
para los productos manufacturados.®

2. Obligaciones adicionales en la
entrega.

El articulo 32 de la Convencion con-
sagra unas obligaciones adicionales
en la entrega, que son:

a) Especificacion de mercaderias por
parte del vendedor.

b) Envio de aviso de expedicion al
comprador.

c) Realizacion de los contratos de
transporte necesarios cuando la
mercancia deba ser trasladada,
poniéndolas en manos del portea-
dor.

d) Entrega de documentos.

e) Contratar un seguro de transpor-
te, si a ello estuviere obligado, o,
para efectos de la contratacion de
ese seguro por parte del compra-
dor, proporcionar toda la informa-
cion de que disponga.

3. Transmitir la propiedad de las
mercancias.

El articulo 30 de la Convencion le
impone al vendedor la obligacién de
transmitir la propiedad de la cosa y
en el articulo 35 le asigna la obliga-
cién de entregar la mercancia de con-
formidad*° con la calidad y cantidad

40. Vid. Morales Moreno, Antonio Manuel. Comentario al articulo 35 de la Convencién de Viena En: Diez-
Picazo y Ponce de Ledn, Luis. La Compraventa Internacional de Mercaderias. Comentario de la Conven-
cién de Viena. Madrid: Civitas, 1998, p. 287, quien sefiala que “...La conformidad consiste en la adecua-
cion material de las mercaderias con las que el vendedor pretende cumplir a las exigencias del contrato y

de la propia Convencion...”.
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pactada en el contrato y que, de igual
manera, el transporte de la misma se
haga en la forma especificada.

La conformidad a que se refiere el ci-
tado articulo no es exclusivamente
material sino que también tiene que
haber una conformidad juridica.

a) Conformidad material*

Esta es la mas evidente de todas por
cuanto se vincula con el estado fisico
y real de la cosa. En este punto es
necesario diferenciar dos tipos de in-
cumplimiento en la entrega de la
mercancia:

1. Defectos en la entrega, 0 sea cuan-
do se trate de una entrega par-
cial.*?

2. Vicios de la cosa entregada, vale
decir los vicios ocultos de las mer-
caderias.*®®

b) Conformidad juridica

Hace referencia a que la mercancia
no se encuentre subordinada al ejer-
cicio de derechos por parte de terce-
ros, a menos que medie autorizacion
y voluntad del comprador para acep-
tarla con esas restricciones. Por lo
tanto, al vendedor se le exige el sa-
neamiento de la eviccion que se lle-
gare a presentar.

Asi mismo, la Convencion establece
obligaciones relacionadas con los de-
rechos de autor y copyright,* en

41. lIbidem, p. 289-295.

42. Articulo 51 de la Convencion.

43. Articulo 35 de la Convencion.

44. Articulo 42 numeral 1) de la Convencion.

cuanto que el vendedor se comprome-
te aentregar las mercancias libres de
todo derecho o pretension de terceros
a ese respecto.

4. Transmision del riesgo.

Los articulos 66 a 70 de la Conven-
cion se ocupan de la transmision del
riesgo* del vendedor al comprador.

De esta forma el articulado prevé que
en el caso en que las mercaderias se
deterioren o se pierdan una vez trans-
mitido el riesgo por el vendedor, este
hecho no libera al comprador de su
obligacién de pagar el precio a me-
nos que la pérdida o deterioro men-
cionado se deba a un acto o a una
omision del vendedor.*®

De igual forma, si el contrato involu-
cra el transporte de las mercaderias
y no existe obligacion expresa del ven-
dedor de entregar dichas mercaderias
en un lugar especifico, se entiende
gue el vendedor cumpli6 con la obli-
gacion de entrega en el momento en
gue pone en poder del primer portea-
dor las mercaderias.*

En el caso de las mercaderias en tran-
sito, el riesgo se encuentra radicado
en cabeza del comprador desde el
momento de la celebracién del con-
trato, pero puede establecerse de las
circunstancias que el riesgo sea tam-
bién asumido por él desde el momen-
to en que las mercaderias hayan sido

45. Vid. Sierralta Rios & Olavo Baptista, op. cit., p. 119-123.

46. Articulo 66 de la Convencion.
47. Articulo 67 numeral 1 de la Convencién.
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puestas en poder del porteador que
haya expedido los documentos que
acreditan el transporte.*

5. Entregar los documentos.

La obligacion de entrega de documen-
tos se encuentra establecida en los
articulos 30 y 34 de la Convencién,
correspondiendo a una obligacion
adicional de caréacter especial del ven-
dedor toda vez que debe hacerse en-
trega de los documentos cuando és-
tos acompafien las mercaderias.

b) Obligaciones del comprador
1. Pagar el precio.

Esta obligacion se encuentra consa-
gradaen el articulo 53 de la Conven-
cion, determinando que el comprador
esta obligado a pagar el precio en el
lugar y en el tiempo estipulados. Es
evidente que el precio debe estar de-
finido para poder cumplir con esta
obligacion pero se presentan casos en
gue el precio no se encuentra clara-
mente establecido.

En este punto la Convencion tuvo que
conciliar dos posiciones contradicto-
rias en cuanto a que en multiples or-
denamientos juridicos, como el caso
de los paises socialistas o los de tra-
dicion juridico neorromanista es ne-
cesario la certeza en el precio para
gue exista contrato. En el ordena-
miento juridico de la extraccion del
Common Law* la indeterminacion

48. Articulo 68 de la Convencion.

del precio no afecta la validez del con-
trato.

Por lo tanto, la Convencion admite la
validez de los esquemas de contrato
con precio indeterminado pero a su
vez establece un sistema para deter-
minarlo.®® Es importante tener en
cuenta que la Convencion no debe
aplicarse en los esquemas donde la
ausencia de precio lleva a la invali-
dez del contrato.

Ahora bien, parece entonces haber
una aparente contradiccion cuando la
Convencién en su articulo 14 estable-
ce que para que pueda haber una pro-
puesta con aptitud de tornarse en
oferta es necesario que exista un pre-
cio determinado o determinable, la
cual no obstante se resuelve con el
texto del articulo 55.5*

El pago del precio, segun la Conven-
cion, involucra cumplir también con
las obligaciones fijadas por las leyes
y los reglamentos para poder hacer
efectivo dicho pago.

El pago del precio también debe cir-
cunscribirse a condiciones de lugar y
tiempo, asi:

a) Circunstancias de lugar

La Convencidn establece que el lugar
del pago sera el establecimiento del
vendedor en el caso en que no medie
estipulacion en contrario o en el lu-
gar donde se entregue la mercancia

49. Vale decir el Cédigo de Comercio Uniforme de Estados Unidos, la Ley de Ventas Inglesa, la Ley Uniforme

de Ventas de los Paises Escandinavos.

50. Articulo 55 de la Convencion: “...Cuando el contrato haya sido validamente celebrado pero en él ni expresa
ni tacitamente se haya sefialado el precio o estipulado un medio para determinarlo, se considerard, salvo
indicacion en contrario, que las partes han hecho referencia implicitamente al precio generalmente cobra-
do en el momento de la celebracién del contrato por tales mercaderias, vendidas en circunstancias seme-

jantes, en el trafico mercantil de que se trate...”.
51. Vid. Honnold, op. cit., p. 186-188.
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en el caso en que dicha compraventa
sea contraentrega de las mercaderias
o0 de documentos.5?

b) Circunstancias de tiempo

El momento en que el pago debe ha-
cerse es cuando el vendedor ponga la
cosa o los documentos representati-
vos a disposicion del comprador sin
gue medie requerimiento de ningu-
na clase por su parte.>

2. Examinar las mercaderias.

El comprador debe examinar, o ha-
cer examinar por un tercero, la mer-
cancia en el plazo mas corto posible
en relacion con las circunstancias.®

3. Comunicar la eviccion.

Es obligacién del comprador notifi-
car al vendedor la existencia de de-
rechos o pretensiones de terceros
sobre las mercaderias en un plazo ra-
zonable.

En el evento en que el comprador no
adelante esta accion, puede perder los
derechos otorgados en los articulos 41
y 42 de la Convencién relacionados
con la responsabilidad del vendedor
sobre la eviccién y en especial la pro-
teccion de los derechos de propiedad
industrial.

El comprador esta exento de esta obli-
gacién en el caso en que el vendedor
hubiese conocido el derecho o la pre-
tension del tercero.®

4. Incumplimiento del contra-
to y sus efectos

El incumplimiento del contrato y sus
efectos y las sanciones por la ineje-
cucién son tratados por los articulos
45a52,61a65y 71 a88delaCon-
vencion.

a) El incumplimiento del contrato

Es importante tener en cuenta que
el proposito de la Convencion es el de
propender al mantenimiento, vigen-
cia y continuidad del contrato y solo
en caso excepcional® ocuparse de la
resolucion de los contratos.

Sin embargo, como no siempre es po-
sible la preservacién contractual, re-
sultaba indispensable regular los su-
puestos de incumplimiento, respecto
de lo cual la Convencién introdujo el
vigoroso concepto del incumplimien-
to esencial del contrato, derivado de
la nocion conocida como “fundamen-
tal breach of contract”” del Common
Law que, basicamente, clasifica el
incumplimiento del contrato de

52. Esta materia se encuentra regulada en el articulo 57 de la Convencion, articulo que presenta problemas
en su aplicacion por cuanto en algunos paises el lugar del pago determina la competencia judicial en caso

de litigio.
53. Articulos 58 y 59 de la Convencion.
54. Articulo 38 inciso 1° de la Convencion.
55. Articulo 43 de la Convencion.

56.

57.

Vid. Guardiola Sacarrera, Enrique. La Compraventa Internacional. Importaciones y Exportaciones. Bar-
celona: Bosch, Casa Editorial, S.A., 1994. p. 131y 132. En el mismo sentido, Vid. Heuze, Vincent. La Vente
Internationale de Marchandises. Droit Uniforme. Paris: GLN Joly Editions, 1992. p. 310. Finalmente,
Vid. Garro & Zuppi, op. cit., p. 145, citando a Farnsworth, uno de los delegados por los Estados Unidos de
América, cuando se refiere a la tercera linea de la politica legislativa de la Convencion, denominada
‘estabilizacion’ cuyo objetivo es el de “...dotar de continuidad a la relacion contractual, esto es, ‘salvar’ en
lo posible el contrato en lugar de fomentar su rescision...”.

Vid. Cheshire, Fifoot & Furmston. Law of Contract. 12 ed. London: Butterworths, 1991, p. 539-ss. En el
mismo sentido, Vid. también, Atiyah, P.S. The Sale of Goods, 9 ed. London: Pitman, 1995, p. 303.
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acuerdo con el grado de eficacia que
puede representar respecto a la con-
tinuidad y vigencia del mismao.

En otras palabras, un incumplimien-
to sera esencial en la medida en que
frustre definitivamente las expecta-
tivas del contratante cumplido. Des-
de otra perspectiva, un incumpli-
miento no seréd esencial si existe al-
guna alternativa que permita la su-
pervivencia del contrato.®®

b) La resolucién del contrato
1. Concepto.

La resolucion se entiende como la
terminacién del acto juridico por vo-
luntad de una de las partes. La Con-
vencién prevé los supuestos en los
gue es posible declarar la resolucion
del contrato de manera somera y
taxativa.

La nocidn de resolucion, tal como esté
consagrada en la Convencion, podria
decirse que es muy ampliay muy ge-
nérica en relacion con lo que el con-
cepto quiere significar en los distin-
tos ordenamientos, puesto que ella no
es una concepcién armonica en todos
ellos.

2. Forma de efectuar la resolucién
del contrato.

De conformidad con el articulo 26 de
la Convencion, la resolucion del con-
trato se efectUa “...mediante una de-
claracién que se comunica a la otra
parte...”,% sin que sea indispensable
gue medie una declaracion judicial.
Se aprecia un criterio agil y pragma-
tico, que se acompasa con las necesi-
dades del comercio de mercaderias,

58. Vid. Garro & Zuppi, op. cit. p. 134-135.
59. Vid. Honnold, op. cit., p. 303.
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sin intervencion de terceras personas
y de procedimientos formalistas que
no contribuyen a la resolucién expe-
dita y satisfactoria de las controver-
sias.

Si bien la Convencién no exige una
formalidad particular o exclusiva
para llevar a cabo la notificacién de
la resolucidn del contrato, vale decir,
gue consagra libertad de formas para
gjecutar este acto, resulta pertinente
afirmar que es conveniente que el
comprador la efectie de manera tal
gue pueda probar que la ha realiza-
do fehacientemente.

3. Causales de resolucion del con-
trato.

a) Por parte del comprador

Las siguientes son las causales de
resolucién del contrato por parte del
comprador que se encuentran con-
sagradas en la Convencién en el ar-
ticulo 49 numeral lo., asi:

1. Incumplimiento esencial del con-
trato por parte del vendedor.

2. Falta de entrega dentro del plazo
suplementario.

b) Por parte del vendedor

Las siguientes son las causales de
resolucién del contrato por parte del
vendedor:

1. Incumplimiento esencial del con-
trato por parte del comprador.

2. Incumplimiento tardio del com-
prador.

3. Incumplimiento dentro de un pla-
zo razonable.
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El incumplimiento distinto del in-
cumplimiento tardio dentro de un
plazo razonable se presenta en los
siguientes casos: (i) Después de que
el vendedor haya tenido o debiera
haber tenido conocimiento del incum-
plimiento, o (ii) Después del venci-
miento del plazo suplementario fija-
do por el vendedor o después de que
el comprador haya declarado que no
cumplird sus obligaciones dentro del
plazo suplementario.

La Convencion prevé, en caso de que
se presente el incumplimiento de las
obligaciones del contrato por parte del
comprador, que el vendedor cuente
con las siguientes acciones: (i) Exigir
que el comprador pague el precio, que
reciba las mercaderias o que cumpla
con las obligaciones relacionadas con
el contrato, y (ii) Establecer un plazo
suplementario razonable para que el
comprador pueda cumplir con las
obligaciones derivadas del contrato.
Es importante resaltar que el vende-
dor conserva en todo momento el de-
recho a exigir indemnizacion de da-
fios y perjuicios por mora en el cum-
plimiento del contrato aun durante
el plazo adicional que haya concedi-
do al comprador.

4. Efectos de la resolucion del con-
trato.

Los siguientes son los efectos previs-
tos por la Convencion frente a la re-
solucién del contrato:

1. Liberacién alas dos partes de sus
obligaciones.

60. Vid. Garro & Zuppi, op. cit., p. 207-208.
61. Articulo 75 de la Convencion.
62. Articulo 76 de la Convencion.

2. Restitucién de lo suministrado.
3. Restitucién de las mercaderias.

c) Indemnizacién por dafiosy perjui-
cios

La seccion 11 del capitulo V de la par-
te 111 de la Convencion regula lo re-
lacionado con la indemnizacion por
dafios y perjuicios, como consecuen-
cia del incumplimiento del contrato
por alguno de los contratantes.

El articulo 74 de la Convencion con-
sagra una disposicién general sobre
el monto indemnizable, que se des-
dobla entre el valor de la pérdida su-
friday el valor de la ganancia dejada
de obtener por la otra parte. Estos
términos textuales que parecen obe-
decer a los conceptos de dafio emer-
gente y lucro cesante no necesaria-
mente tienen su significado y alcan-
ce.%°

La Convencion trae previsiones que
parten del hecho de la resolucion del
contrato, limitando el concepto in-
demnizatorio a la diferencia que exis-
ta entre el precio del contrato y el
precio de la operacion de reemplazo,®
cuando alguna de las partes haya
utilizado esa especifica opcién o a la
diferencia entre el precio del contra-
to y el precio corriente en el momen-
to de la resolucién, cuando no haya
sido posible la operacion de reempla-
z0,%2 quedando a salvo, en ambas cir-
cunstancias, la posibilidad de obtener
otros dafos y perjuicios de conformi-
dad con lo ordenado por el articulo 74.
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Se estatuye una obligacién para la
parte que invoca el incumplimiento,
en el sentido de “...adoptar las medi-
das que sean razonables, atendidas
las circunstancias, para reducir la
pérdida, incluido el lucro cesante...”,
so pena de que se le reduzca de la in-
demnizacién el valor “...en que debia
haberse reducido la pérdida...”®®
Como es apenas obvio, multiples han
sido las controversias surgidas en los
distintos ordenamientos al tratar de
aprehender esta norma, basadaen la
equidad y en el principio de comuni-
dad de suerte.

Finalmente, en adicion a la norma
general sobre indemnizacion de da-
fios y perjuicios, la Convencion trae
una prevision® para aquellos casos de
sumas adeudadas, incluida la del pre-
cio del contrato, en cuanto que la par-
te acreedora tiene derecho a percibir
los intereses correspondientes.

Aunque la Convencidn no establece
el tipo de interés ni un sistema para
su calculo, se ha entendido que tal
solucion debe buscarse en las respec-
tivas disposiciones del derecho inter-
no o simplemente deferirse al tribu-
nal competente que conozca del
asunto.®
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ABSTRACT

The purpose of this investigation
was to simulate a real life scenario
and explore the way economic
agents update their beliefs. Do they
update according to what they
hope? Or do they update inspired by
rational behavior?

We mimicked the environment which
a recently high school graduate faces
when entering college to see how a
student updates his beliefs in regards
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to his classroom position. We exam-
ined how economic agents envisage
themselves through and through col-
lege and see if they update their be-
liefs about a hypothesis A in the light
of new evidence B, or if they update
their beliefs subject to what they
choose they hope. In this sense we
explored the possibility of setting aside
the neoclassical assumption that
agents are anything more than hyper
rational naive optimizers acting on
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perfect (and in some cases, limited in-
formation) in order to turn back to an
older tradition in economic theory, that
is agents are recognizably human.
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1.INTRODUCTION

The purpose of this investigation was
to simulate a real life scenario and
explore the way economic agents up-
date their beliefs. Do they update ac-
cording to what they hope? Or do they
update inspired by rational behavior?

We mimicked the environment which
a recently high school graduate faces
when entering college to see how a
student updates his beliefs in regards
to his classroom position. We exam-
ined how economic agents envisage
themselves through and through col-
lege and see if they update their be-
liefs about a hypothesis A in the light
of new evidence B, or if they update
their beliefs subject to what they
choose they hope. In this sense we
explored the possibility of setting
aside the neoclassical assumption
that agents are anything more than
hyper rational naive optimizers act-
ing on perfect (and in some cases, lim-
ited information) in order to turn
back to an older tradition in econom-
ic theory, that is agents are recogniz-
ably human.

In other words, we did not attempt
to see people as locations of their re-
spective utilities, as spots at which
utility is realized. We conceived peo-
ple with emotions as well as emotion-
al dispositions. For the former, indi-
viduals that experience actual epi-
sodes of anger, fear, joy and the like,
and for the latter, individuals prone
to having actual emotions. Men and
women with distorted recollection of

past events, and distorted causes of
success or failure. And if this is not
enough, we are only left with human
beings eternally doomed to being hu-
man.

2.REVIEW OF THE LITERATURE

Following this brief introduction, we
will present some of the related liter-
ature in regards to the hypothesis
that a vast majority of people that
assess their position in a distribution
of peers on almost any positive trait,
for example driving ability (Ola Sven-
son, 1981), income prospects (Wein-
stein, 1980) or marriage success
(Baker and Emery, 1993) say they are
above average, even though only half
can be (if the trait is symmetrically
distributed).

Other empirical studies (e.g., James
March and Zur Shapira, 1987), show
that most business failures are due
to entrepreneurs entry mistakes, in
other words to the optimistic bias that
distorts their inferences and influenc-
es their economic behavior entry into
markets.! They proved the hypothe-
sis that business failure is the result
of managers acting on optimism
about their relative skill. Others con-
centrated their efforts on the expla-
nation for high rate business failure
(Richard Roll, 1986). Later studies
departed from the fact that economic
decisions were the result of overcon-
fidence. Others linked these two ele-
ments and measured economic deci-
sions and personl overconfidence si-

1. Thereare interesting studies that show the percentage of entrant failure, Timothy Dunne (1988) estimated
that 61.5 percent of all entrants exited within ten years, to do so he used plant-level data from the U.S.

Census of Manufactures spanning 1963-1982.
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multaneously? (Camerer and Loval-
lo, 1999).

Psychologists have compiled ample
evidence that people have biased per-
ceptions, Guthrie, Rachlinski and
Wistrich (2001) distributed a ques-
tionnaire to 168 federal magistrates’
judges as part of the Federal Justice
Center’s Workshop for Magistrate
Judges Il in the city of New Orleans.
They tested the relationship of the
judges” estimates of their ability rel-
ative to other judges; they were asked
the following question: “if we were to
rank all of the magistrate judges cur-
rently in this room according to the
rate at which their decisions have
been overturned during their careers,
what would your rate be?” The judg-
es were then asked to place them-
selves into the quartile correspond-
ing to their respective reversal rates:
highest (> 75%), second highest (>
50%), third highest (> 25%), or low-
est. The judges’ answers were very
particular: 56.1% put themselves into
the lowest quartile, 31.6% into the
second lowest quartile, 7.7% in the
second highest quartile and 4.5% in
the highest quartile, meaning that
nearly 90% thought themselves above
average.

Kennedy and Dimick (1987) found
that 48% of college athletes in reve-
nue-producing sports expect to play
professionally, far in excess of the real
figure of 2%.

Another body of extensive literature
(Cho, I.-K and D. M Kreps 1987) re-

lated with belief formation is neoclas-
sical decision theory which state that
an agent chooses whether or not to
undertake an activity either by com-
puting the expected values of that ac-
tivity or situation, or more generally
by computing the expected utility of
that situation, where it is assumed
that they combine new data with the
existing knowledge. In other words,
they update their belief about a hy-
pothesis A in the light of new evidence
B. Specifically, their posterior belief
P(A]B) is calculated by multiplying
the prior belief P(A) by the likelihood
P(B]A) that B will occur if A is true.
The essence of this approach, the
Bayesian approach, is that beliefs
must be the best the agent can form,
i.e. have the greatest likelihood of be-
ing true, given the information avail-
able to him (Jon Elster 2001) in order
to characterize an action as rational.
It provides a mathematical rule ex-
plaining how the agent should change
his existing beliefs in the light of new
evidence in order to choose the best
means of satisfying his desires.

Additionally, neoclassical economic
theory agents -especially game theo-
ry- (Bicchieri 1999) are assumed to
be, as | mentioned before, rational.
This assumption includes the hypoth-
esis that agents form rational beliefs,
i.e., beliefs are the very best agents
can form. Individuals are “gifted” in
the sense that their beliefs are em-
bedded by the available information,
as well as all kinds of mechanisms to
process information.

2. They created two experimental settings with basic features of business and entry situations. Their
experiments developed a paradigm: business entry and other skill based competitions can be studied
further to determine that the success of entry subjects depends on their relative skill (compared to others

entrants).
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3. THE ASSUMPTIONS IN THE
EXPERIMENT

Even though the literature on over-
confidence mentioned previously is
based on psychological experiments
and surveys showing that individuals
overestimate their own abilities or
knowledge as well as the precision of
their information, the theoretical core
supporting this evidence is based on
a large body of cognitive disorder the-
ories (Kahneman and Tversky 2001).

We on the other hand will support the
evidence obtained in this investiga-
tion, not based on the agents” cogni-
tive state but on the importance of
the agents’ hopes and fears and how
they affect him in a way where he
might fail to conform to the prescrip-
tions of neoclassical decision theory,
were he might fail to form rational
beliefs.

This research departs from neoclas-
sical decision theory by incorporating
an essential element among players
that interact. Under a scenario of
strategic interaction a problem of in-
ference and induction arises when
players must come to form correct
beliefs in the presence of incomplete,
inconclusive and distorted evidence
about how other players are. There
is ample evidence (Bicchieri 1998)
that an entire group of people is af-
fected by the performance of every
individual within that group because
what one does depends on what one
believes one is going to do; what one

believes the other is choosing; and
what one believes the other believes
one is going to do.

As it was mentioned before (Young
1998) there are various studies that
deonstrate that human behavior de-
viates in systematic ways, particular-
ly from the behavior attributed to the
expected utility maximizers, and to
rational economic man in general.
The purpose is to move away from the
overdependence on idealized models
of hyper-rationality.

In other words, despite the princi-
ples of mutual rationality and com-
mon knowledge the purpose of the
present investigation is to explore
the possibility that people form their
beliefs not inspired by rational be-
havior.?

In this sense, various unanswered
guestions arise. For example, what
kind of special being must one be to
be miraculously gifted with the capac-
ity to change his existing beliefs in the
light of new evidence, and additional-
ly lacks of weakness of the will* when
making his decisions, in other words,
he is never tempted to fail to his be-
liefs. What if individuals form beliefs
subject to what they choose they hope?
In this way, when referring to belief
formation we suggest that rational
choice theory is not sufficient to ex-
plain, imagine and envisage belief for-
mation. However, as I mentioned
above, various unanswered questions

3. For a recent discussion on the motivational elements for economic agents acting rationally, See Linda
Eriksson, Maximize What: The completeness Assumption and Rational Choice Theory Centre for Basic
Research in the Social Sciences. Harvard University, March 2002.

4. According to Jon Elster weakness of the will can be understood as, “acting without regard for the
consequences of one’s behavior, and acting against one’s own better judgment.” Alchemies of the mind:
Rationality of the Emotions, Cambridge University Press 1999.
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arise. For example, what if individu-
al's beliefs concerning uncertain events
are not expressed in numerical form,
as odds or subjective probabilities? Or
what if individuals rely on a limited
number of heuristic principles which
reduce complex tasks of estimating
probabilities and predicting values to
simpler judgmental operations?

Let us begin by imagining an agent
that must decide what to do after
graduating from high school, where
A represents his set of alternatives.
Suppose the alternatives in Aare giv-
en by the following: {applying for a
job, buy an airplane ticket and trav-
el around the world, attend college,
lay back and take time off}.

In a preference based approach, the
objectives of the agent are summa-
rized in a preference relation. This
relation is technically a binary rela-
tion on the set of alternatives A,
which allows the comparison among
alternatives {a, b, ¢, d} 0 A, wherea =
applying for a job, b = buying an air-
plane ticket and traveling around the
world, ¢ = attending college, d = lay-
ing back and taking time off.

However, the comparison among al-
ternatives will stand after each indi-
vidual envisages himself under each
imaginary state of the world. In this
sense, an economic agent’s imagina-
tion is implicitly evaluative when
forming his beliefs as it reflects how
he sees himself, how he sees others
and how he thinks others see him.
Therefore, as beliefs are product of
the human agent’s imagination he is
incapable of constructing beliefs he
doesn’t really believe in.

Let us return to our high school grad-
uate example. If an agent were to de-
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fine his preferences between all pos-
sible alternatives, for example:c=b, >
a = d this would take work and seri-
ous reflection for the agent to find out
his own preferences. He would begin
by imaging himself in each of these
states, and in the course of action,
envisage what it would feel to actu-
ally experience them. He would ex-
perience his journey creating rela-
tionships within the world that sur-
rounds him. However, when a recent-
ly high school graduated student
forms his beliefs with respect to the
set of alternatives, his process of be-
lief formation hasn’t just begun. In
other words, this process does not
precisely initiate immediately after
facing his decision. This process be-
gins with every experience he has had
of others experience in each of these
states of the world he relates to.

In occasions, and without knowing,
every relationship he encounters
along his life has been inspired by
what appears to be others emotions
in each of these states of the world.
He uses his imagination and con-
ceives what he himself hopes (or
fears) he would feel in that specific
state of the world in order to form an
idea of the way in which others are
affected. He uses his imagination,
and in the course of action he system-
atically evaluates himself in an un-
reasonably optimistic (or pessimistic)
way with respect to others experi-
ence. In other words, when envisag-
ing himself in other’s situation his
hopes and fears plausibly and pre-
dictably influence the belief he forms
of other’s sensations in a way that
they will seldom correspond to the
existing facts or outcomes. When re-
lating to the experiences of others in
each of these states of the world, he
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is influenced by what he hopes and
by what he fears others experiences
of grief or joy are all about. The be-
liefs he has formed about the experi-
ences of others will be conditioned to
his hopes and fears.

This recently graduate student
doesn’t represent his preference re-
lation only on the basis of his experi-
ence of others experience, but addi-
tionally he nourishes his preference
relation upon the beliefs he forms af-
ter facing his decision. When want-
ing to decide what comes next in his
life, this high school student will en-
visage himself given the set of alter-
natives in A. He pictures himself af-
ter graduating from high school un-
der each imaginary state of the world,
not to mention the experience he has
related to other’s experiences. More-
over, his imagination is impregnated
of an implicitly evaluative way of
forming his beliefs, as it reflects his
hopes and fears of how he sees him-
self, how he sees others and how he
thinks others see him.

For example, if a high school student
were to conceive what he himself
would feel and look like in the follow-
ing state of the world ¢ O A, where ¢
represents attending college, his imag-
ination could implicitly evaluate this
state in accordance with how he
hopes (fears) seeing himself attend-
ing college, how he hopes (fears) see-
ing others attending college; and how
he hopes (fears) others see him at-
tending college. If this student were
to imagine his passage through col-
lege as an outstanding student (top

five), this imaginary state could be
subject to his hopes with respect to
the evaluation of others, not to men-
tion the accumulative experience he
also has related to through the expe-
rience that others have had in the
past in regards to college attendance.
On the contrary, if he were to envis-
age his journey through college as an
under average student his beliefs
could be subject to his fears.

Additionally, we shall consider his
beliefs to be firm beliefs. This means
that whenever a student forms a be-
lief, he has made use of his imagina-
tion, in other words, he believes firm-
ly in his imaginary state due to his
incapability of constructing beliefs he
doesn’t really believe in.

Continuing with the formation of the
imaginary state of our student (where
he hopes his journey through college
as an outstanding student) he consol-
idates his formed belief conceiving
each imaginary state according to his
hopes or fears, for example:

“lI am going to be an outstanding stu-
dent given what | hope about my own
relative abilities, in other words what
I hope about myself with respect to my
classmates’ abilities. And, what I hope
my classmates’ believe about my abil-
ities as well.”

In addition, he never forgets the ex-
perience he has encountered in the
past when relating to the experience
of others in this particular state of the
world. Therefore, he doesn’t nourish
his preference relation only on his
hopes of others” past experience

5. However, if individual's beliefs concerning uncertain events are expressed in numerical form or subjective
probabilities, firm beliefs can be understood as when an agent’s subjective probability for believing in X
equals to 1. See Bicchieri, Rationality and Coordination; Cambridge University Press (March 1997).
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(knowing that it seldom corresponds
to the existing facts or outcomes of
others) but it is also determined by the
influence of his hopes (fears) after fac-
ing his decision. In the end, the be-
liefs he has formed about himself in
college will be conditioned to his wish-
ful and counter-wishful thinking.

Our recently high school graduated
student’s imaginary state can be sim-
plified as follows:

A students” imaginary state during
any semester is subject to what he
hopes of himself; what he hopes of
others and what he hopes others hope
of him, that is, a students” imaginary
state during any semester is given by
his beliefs. For example, if a students’
imaginary state can be represented
by being among the top five in his
classroom during his college atten-
dance given his beliefs, and the lat-
ter is expressed by what he hopes of
himself; then the product of his hopes
is to envisage himself as part of the
top five in his class.

Additionally, his beliefs are subject to
what he hopes of others and what he
hopes others hope of him, for the
former the student beliefs represent
what he hopes of the rest of the class.
He hopes that with exception of four
more classmates the rest of his class-
mates are not part of the top five dur-
ing his college attendance. Nonethe-
less, the students” beliefs are also
subject to what he hope others hope
of him. In this sense, when he envis-
ages himself as part of the top five in
his classroom during his college at-
tendance given his belief of what he
hopes of the rest of the class it is im-
possible for him to believe others (ex-
cept his four companions in the top
five list) believe that in comparison
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with him, they have higher abilities
than him. After all, his beliefs stem
from his hopes, and if he should suf-
fer of wishful thinking, he would nev-
er believe that in comparison with
him, others have higher abilities.
Likewise he believes what he hopes
others hope of him. He believes what
he hopes his classmates believe of
him and he hopes they believe what
he hopes of himself.

No only is a student’s wishful think-
ing useful to support his beliefs when
mismatching others experience
through an imaginary situation he
has conceived of others experience
when encountering the world he re-
lates to. Moreover, after graduating
from high school and facing the deci-
sion of what to do, wishful thinking
serves to support the way he envis-
ages himself during his journey
through college.

The idea that overconfidence will af-
fect how human agents envisage
themselves will additionally influ-
ence the way he represents his pref-
erence relations. Moreover, it will rep-
resent an inconvenient when ratio-
nalizing his preference relation since
it arises from how he hopes he will
feel and see himself in each state of
the world. He conceives himself sub-
ject to (i) his personal experience with
others experience in relation to his
hopes; (ii) his wishful thinking in
comparison with others and with
what others believe with respect to
him. Therefore, if a student is look-
ing for a rational way out for the de-
cision he faces, most probably he will
be disappointed with himself after
making his decision due to the influ-
ence of his hopes -and fears- when
forming his beliefs.
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Let us now consider a group of stu-
dents coming from different types of
schools, meaning public and private
high school systems and quite differ-
ent family levels of income who must
decide what to do after graduating
from high school. Each one of these
students faces different alternatives
in the sense that they have different
options in terms of what to do after
graduating. However each student
has something in common with one
another, they share at least one same
alternative: attend college. Besides
attending college some of these stu-
dents will share another common as-
pect. They can decide to enroll in the
same college. The choices each student
has are University type A, B or C:

Ui = fu(Ch, Pp, S, in, 11)
(11) Usp :fUB(Cm, Pm, S/, Im, rl)
Uc = fuc(Ci, Py, Sh, i1, ¥m)

Where Ua, Ug and Uc denote universi-
ty A, B and C, cn, cm and ¢ express a
high cost tuition, a medium and a low
cost tuition respectively; pn, pm and p
represent high prestige (understood as
the university’s good will), medium
standards, and low levels as well; sp,
sm and sy, correspond to high, medium
and low academic standards; in, im and
i, represent high, medium and low lev-
els of expected income after graduation
day and rn, rm and r;, denotes how fast
a recently undergraduate is recruited
for a specific job, which can fluctuate
between high, medium and low.

Since each student has among his
alternatives attend college, and each
one has his unique hopes, then each
one will believe what he hopes of his
particular state of the world; that is
of his unique college attendance pro-
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cess. For this to work, we decided to
categorize the universities if we want-
ed to simulate —in a much more re-
alistic way— the process he eventu-
ally could live in the flesh if he decid-
ed to attend college. The reason for
categorizing universities in types A,
B and C had to do with the need for
students to transport themselves to
that particular state and recreate
their hopes with respect to one par-
ticular aspect: his relative abilities.
According to his hopes, he will form
his beliefs and in the process he will
end up envisaging his imaginary
state of the world.

During the experiment we will simu-
late the process he eventually could live
in the flesh if he decides to attend the
university. The intention is to transport
each student to that particular state
and recreate his hopes with respect to
one particular aspect: his relative abil-
ities. According to his hopes he will form
his beliefs and in the process he will end
up envisaging his imaginry state of the
world. To do so, we designed two types
of experiments.

4. THE SETTING AND
CONDITIONS OF THE
EXPERIMENT

We conducted the experiment in three
different classrooms, one for each type
of university. That is, one for each
group of students that share not only
the desire of going to college, but at-
tending the same school as well. Be-
cause of the individual student’s pref-
erences, each university did not share
an equal amount of students desiring
to go to the same university. In this
sense, the number of students that
choose university A, B and C were 8,
10 and 7 respectively.
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After each student was located in his
o0 her classroom, we provided him
with a proper identification, that is,
a code. Additionally, immediately af-
ter he was located in a seat his belief
formation process initiated. When
entering the classroom he began to
imagine what it would be like to share
the same career path® through and
through with other students. He be-
gan to imagine how he sees himself
under that scenario.

Each experiment started by giving
instructions to each student about
what they were required to do. After
the instructions were read out loud a
comprehension test was handed out
to guarantee understanding of the
tasks they will have to carry out dur-
ing each experiment.

After every student was accommodat-
ed in his respective classroom (in ac-
cordance with his preferences) he was
asked privately what position he ex-
pected to attain among his classmates.
Each time he was asked to asses his
position in a distribution of peers we
gave him in return the result of his
real position among his classmates.
Both his expected position and his real
result were registered. In addition he
was informed that neither university
A, B or C request down payments in
regards to their tuition fees. In this
sense, he was told “each student will
have to pay his debt to tuition fees only
after he has finished his ten semesters
and the pecuniary incentives for good

academic performance were calculat-
ed and granted (see pecuniary incen-
tives below).”

Before we describe the two types of
ranking systems required to deter-
mine the way his or her real position
is granted, we must refer to the mo-
tivational aspect developed for the
experiments in order to encourage
students in judging their skills accu-
rately. To do so, we devised two a pe-
cuniary incentives.

First, if a student’s personal assess-
ment at the beginning of each semes-
ter corresponds to the result at the
end of his semester, then he will re-
ceive a bonus point. At the end of the
career, that is, after finishing tenth
semester the student that accumu-
lates the highest value of bonus
points will receive a reward.” Where,
B=1ifg =rp.

Then B represents the bonus point the
student receives at the end of each
semester, g, corresponds to the stu-
dent’'s expected rank position given
at the beginning of each semester and
r, denotes the students result at the
end of the each semester.

The second pecuniary incentive was
to offer the student the opportunity
to live a closer and meaningful expe-
rience. In this sense, we designed real
life institutional similarities. Many
universities grant full or partial
scholarships to students with special
gualifications, such as high academ-

6. When entering the classroom each student believes that his classmates share not only his same preferences
in terms of attending college and applying to the same school but studying the same career also.

7. We incorporated the monetary element to awake the numb disposition of students to take the experiment
seriously. Henceforth, if students forecast accurately their academic performance against their real result
they have the opportunity to win a monetary reward. This could be an interesting field to be treated in
another investigation: how much are individuals willing to correct their cognitive disorders given monetary

incentives?
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ic performances. We designed a sim-
ilar mechanism. At the end of each
semester, students that occupy first
class rank position will be granted,
in some cases full scholarships and
in other cases, partial scholarships.
Tables 1 to 6 show the percentage
discounts and the percentage pay-
ments that were used to grant the
pecuniary incentives used to calcu-
late the debt related tuition fees at
the end of a student’'s passage
through college.

We conducted two types of experiments:
a) A randomized experiment, and b) A
skill-based experiment. Before we de-
scribe how to calculate each student’s
corresponding punctuation first we will
describe the two types of experiments
and so the two different ranking sys-
tems required determining the way his
or her real position is granted.

4.1. Randomized experiment

The result that each student receives
arises from a chance device: a ran-
dom process. We placed in a bag the
guantity of marbles indicating the
position any student can occupy in
the class. The quantities of marbles
in each bag must correspond to the
number of students appertainng to
universities type A, B or C. However,
what does this marble represent?
How many times have you heard a
story of a student that had an out-
standing academic performance but
for some good or not so good reason
—yprobably falling in love— flunks
the semester? His academic perfor-
mance didn't depend on his academ-
ic abilities only. The marble repre-

sents fate: the fact that in many oc-
casions life can catch you off the
beam. For this reason we designed
the randomized experiment with the
intention to incorporate fate in these
students imaginary world. Adding
fate to each student’s state of mind
will not limit his imagination be-
cause when all is said and done, how
many of us include the possibility of
falling in love, but believe what we
hope (or fear) love can do to us. We
never imagine, or on the contrary
imagine too much of what it can do
to us. With the randomized experi-
ment we explore if a student takes
into account, or not these possible
pitfalls and surprises to reassess his
position in the classroom through
and through each semester.

We assigned each rank position, that
is, each marble a percentage discount
and a percentage payment. For exam-
ple, a student who withdraws from the
bag the position number one will oc-
cupy first place among his classmates
and is assigned a percentage discount
of 100% and a percentage payment of
cero. In other words, the university
will condone the totality of the debt if
and only if he occupies first place. If,

(1.2) P= (%D)-(%P)

Where P represents the punctuation
of each student; %D expresses the in-
stitutional percentage discount each
university stipulates according to its
criterion® and given the students rank
position and %P denotes the percent-
age payment each university stipu-
lates according to its judgments and
the position the student occupies.

8. We assumed all three universities granted the same percentage discounts and percentage payments

according to the students position rank.
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Table 1, 2 and 3 summarize the
scale punctuation for universities A,
B and C.

Table 1: Scale Punctuation Randomized Experi-
ment University A

Percentage Percentage

Rank position disscount payment Punctuation
1 100 0 100
2 80 20 60
3 70 30 40
4 60 40 20
5 40 60 -20
6 30 70 -40
7 20 80 -60
8 0 100 -100

Table 2: Scale Punctuation Randomized Experi-
ment University B

Percentage Percentage

Rank position disscount payment Punctuation
1 100 0 100
2 90 10 80
3 80 20 60
4 70 30 40
5 60 40 20
6 50 50 0
7 40 60 -20
8 20 80 -60
9 10 90 -80

10 0 100 -100

Table 3: Scale Punctuation Randomized Experi-
ment University C

Percentage Percentage

Rank position disscount payment Punctuation
1 100 0 100
2 80 20 60
3 60 40 20
4 40 60 -20
5 20 80 -60
6 10 90 -80
7 0 100 -100

At the end of the tenth semester those
students who accumulate the three
highest punctuation values received
another monetary reward. The pay-
offs at the end of his career will be
given by the following,

(1.3) =y %D — %P

4.2. Skill-based experiment

It is important to mention that the
initial characteristics of this type of
experiment are the same as the ones
described for the randomized experi-
ment. During each semester students
are asked what position they expect
to attain in their class. However, a
difference comes to view with respect
to the past experiment. Students’ po-
sition or rank depends on their skill.
In other words, each student will be
ranked according to his relative per-
formance on a skill® based task. Skill
ranks are determined by how many
guestions subjects answer correctly
on a sample questionnaire of ten
guestions. Each student receives a
guestionnaire and begins answering
the semester’s examination until the
time limit'© is up. After picking up
each student’s examination, we grad-
ed it and in return we gave him or
her rank position. Nonetheless, each
student will receive two rank posi-
tions.

Again, we added the same two finan-
cial incentives to the experiment for
judging ones skill accurately. Let us
return to our prior idea in regards to
the fact that each student receives

9. See Annex 1. The skills we chose to be evaluated were logic puzzles, analogies, logic.
10. Each questionnaire has different time limits depending on the difficulty of each semester’s examination.
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two rank positions. First, each rank
position was assigned according to
the number of questions he answered
correctly. For example, if a student
fails in absolutely no question at all,
he receives a percentage discount of
100% and a percentage payment of
zero. However, if nobody answers cor-
rectly all ten questions no one will
occupy an overall first place and no
one will receive complete tuition cov-
erage. If only one student among all
ten students in a classroom fails in
two questions, and nobody else has
made fewer mistakes, he will have
obtained an overall third place even
though among his class mates he is
the least worse off. Therefore, both
levels of information are given to each
student, that is, we provide each stu-
dent with the following: his overall
position, as well as his relative posi-
tion (his position in comparison with
others). So a student who occupies
first place among his lassmates giv-
en the number of incorrect answers
is assigned a percentage discount and
a percentage payment and the uni-
versity will condone a portion of the
debt when,

P = %DI#i.q]-%P[#i.q]
%D = fn(#i.q)

%P = fn(#i.q)

WhereP represents the students
punctuation each semester; %DJ[#i.q]
expresses the institutional percent-
age discount according to each stu-

dents rank position'* and %P[#i.q]
denotes the percentage payment each

(1.4)

university stipulates according the
position each student occupies.

Itis important to highlight that both
the percentage discount, and the per-
centage payment, depend on the stu-
dent’s rank position. And the rank
position depends on the number of
incorrect questions: #i.q a student
answers.

Table 4, 5 and 6 summarize the scale
punctuation for universities A, B and
C used during the skill-based experi-
ment.

Table 4: Scale Punctuation Skill-Based Experi-
ment University A

Rank Percentage Percentage Overall
position #i.q disscount  payment  Punctuation
1 0 100 0 100
2 1 80 20 60
3 2 70 30 40
4 3 60 40 20
5 4 40 60 -20
6 5 30 70 -40
7 6 20 80 -60
8 7 0 100 -100

Table 5: Scale Punctuation Skill-Based Experi-
ment University B

Rank Percentage Percentage Overall
position #i.q disscount  payment  Punctuation
1 0 100 0 100
2 1 90 10 80
3 2 80 20 60
4 3 70 30 40
5 4 60 40 20
6 5 50 50 0
7 6 40 60 -20
8 7 20 80 -60
9 8 10 90 -80
10 9 0 100 -100

11. Another important element that we left aside was the criterions each university has to grant percentage
discounts and payments. In this sense, we assumed all three universities granted the same percentage
discounts and percentage payments according to the students position rank.
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Table 6: Scale Punctuation Skill-Based Experi-
ment University C

Rank Percentage Percentage Overall
position #i.q disscount  payment Punctuation
1 0 100 0 100
2 1 80 20 60
3 2 60 40 20
4 3 40 60 -20
5 4 20 80 -60
6 5 10 90 -80
7 6 0 100 -100

At the end of each student’s journey
through college, those who accumu-
late the three highest punctuation
values will receive another pecuniary
prize.'? The total punctuation values
at the end of the student career will
be given by the following,

15 TO =z %D [#i.q]-%P[#i.q]
During the randomized experiment
the student received information in-
dicating the position he occupied
among his classmates subject to a
chance device: a random process. The
intention of incorporating a bag full
of marbles was to explore if incorpo-
rating fate (contrary to that in the
skill-based experiment) changed the
way each student reassessed his po-
sition in the classroom through and
through each semester; if he reas-
sessed his beliefs subject to what he
hoped (or feared) more than he did
during the skill-based experiment.
When adding fate to each student’s
state of mind we wanted to show that
incorporating a bag of marbles sheds
very poor limits to his imagination as

it reflects his hopes and fears of how
he sees himself, how he sees others
and how he thinks others see him. In
other words, we wanted to show that
when incorporating fate his imagina-
tion is no longer bounded to his rela-
tive performance on a skill, contrary
to what occurs in the skill-based ex-
periment.

5.CONCEPTUAL FRAMEWORK
FORTHE ANALYSIS OF RESULTS

With the skill-based experiment we
were seeking an answer to the cen-
tral question: In a natural occurring
setting, does each student update his
position in a distribution of peers on
a given trait —in this case his skills—
each semester in the light of new ev-
idence? Or does he envisage and be-
lieve his journey through college the
way he hopes (fears) it will be?

As we mentioned before, during both
types of experiments each student
was asked to asses his position in a
distribution of peers and we gave him
in return the result of his real posi-
tion among his classmates.

From a Bayesian approach, when
each student is asked to reassess his
position he decides to incorporate the
evidence he received from his past
performance by updating his subjec-
tive belief. There are three possible
results: a) his expected position (his
estimate) is better than his real per-
formance (his results), b) his expect-
ed position is worse than his real per-
formance, or c) his expected position
coincides with his real performance.

12. In fact this incentive was designed, not necessarily for experiment two, but was thought in order to
stimulate students in answering the skill based examination the best way according to their abilities.
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If a student’s expected position for
semester i is better than his real
performance for semester i, that is
£ <R;,'? his estimated position for se-
mester i+1 will not be as surprising-
ly good as his past assessment, nei-
ther as bad as his past performance,
that is €i<gi+1 < Ri. Where ¢; corre-
sponds to his expected position with
respect to the previous semester; R;
represents his real performance dur-
ing the previous semester and €i+1
denotes his updated belief. Both his
previous expected position, as well as
his previous real performance, rep-
resents the information he will use
to update his belief.**

If a student’s expected position for
semester i is worse than his real
performance for semester i, that is
& < R;y,*® his estimated position for
semester i+1 will be better than his
past assessment, and the same or
worse than his past performance,
that is R; < &i+1 < &+1. Whereas, if a
student’s expected position for semes-
ter i matches his real performance for
semester i, that is & = R;, his estimat-
ed position for semester i+1 will
match, both his past assessment, and
past performance, that is R; = €+ = &i.

However, are students updating their
beliefs, but unmoved towards subor-
dinating their desires? Do students
fail to subject themselves to the pre-

scriptions of the rational choice theo-
ry? In this sense, our interest isn't to
explore if it is student’s desire doing
what reason cannot do, but to explore
if it is their desires doing what rea-
son can do, only differently.

From a non Bayesian approach, when
a student is asked to reassess his po-
sition he knows how he has per-
formed in the past, still his hopes and
fears remain relentless. Nonetheless,
it is important to separate students
rosy beliefs from their spiny ones, in
that the former are conceived as wish-
ful thinking and the latter as counter
wishful thinking.

For example, if a student envisages
next semester the way he hopes (in
other words, subject to his desires)
and at the end of a given semester he
is asked how he thinks he will do the
next semester, in terms of his perfor-
mance, and in addition his expected
position during semester i is better
than his real performance for semes-
ter i, & < R;, his estimated position
for next semester will be the same or
better that his past expected position,
that is €i+1 < €. Where €ix1 denotes his
updated belief, € represents his esti-
mated performance during the pre-
vious semester and R; corresponds to
his performance during the previous
semester. If a student imaginary
state at the beginning of a given se-

13. When we refer to a better position, we mean a student expecting to be second in his class and turning out

in fifth place; this to explain our inequalities.

14. We will assume that agents have a memory constraint based on the fact that the only information acquired
by the agent to update his belief corresponds to that of his past expected and real position. This information
is stored in memory and then used. Agents are not paying attention to information supporting their
initial hypothesis, they are not paying attention to all past information, they simply pay attention to the
last sample of information acquired from past actions.

15. Again, we refer to much worse, when a student expects to be fifth in his class and at the end of the

semester he turns occupying first place.
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mester is based upon what he hopes
of himself, what he hopes of others,
and what he hopes others hope about
him, and for example he hopes he will
occupy second rank position, but at
the end of the semester he occupies
fifth place, that is, i< R; he knows
how he has done and yet the power
of his hopes unleash skepticism.

However if he envisages next semes-
ter the way he fears (counter wishful
thinking) and in addition his expect-
ed position during semester i is bet-
ter that his real performance for se-
mester i, €i< R, his estimated posi-
tion for next semester will be worse
than his real performance during the
past semester, that is, Ri <¢€i«1. The
student knows how he has done and
yet his fears tell him he has not done
it: “his wishes (fears) are father to the
thought” (Elster 2001).

If a student envisages next semester
the way he hopes —wishful think-
ing— but contrary to the situation
recently described above, his expect-
ed position during semester i, is
worse than his real performance, that
is €i> R;, his expected position for the
following semester will be better than
his real performance during the
past semester: €i+1 < Ri. However, if
he envisages the next semester the
way he fears, his expected position
during the following semester will
be the same or worse than his ex-
pected position during the past se-
mester: € < €41

Finally, if his expected position dur-
ing semester i, is the same as his real
performance: € = R;, and he envisag-
es next semester the way he hopes,
his expected position for the follow-
ing semester will be better than his
expected position during the past se-
mester hence his expected perfor-
mance will be: &1 < &. Nonetheless,
if he envisages next semester the way
he fears, his expected position will be
worse than his expected position dur-
ing the past semester: €; < €j:1.

At the end of the student’s journey
through college there are two possi-
ble outcomes: (i) he is granted the ti-
tle of being a Bayesian agent or (ii)
he is not granted the title. In addi-
tion, we classified the outcomes in
each trail as successes and failures.*®
In both types of experiments success-
es will refer to the outcome that rep-
resents a “student acting as if he was
a Bayesian agent” and is denoted by
the letter A, and failures will refer to
the outcome that represents a stu-
dent acting as if he was a non Baye-
sian individual and is denoted by the
letter B. However, our interest does
not lie on the outcome of a succession
of n trials —made up of successes and
failures— but in the number of suc-
cesses'’ that lie among the succession
of n trials. In regards to both our ex-
periments, it is not the outcome of a
succession of nine semesters —tri-
als— that interests us, but comput-
ing the probability that the number

16. Such type of experiment, which has two possible outcomes, is called a Bernoulli trial. See Sidney Siegel;
Non-parametric Statistics for the Behavioral Sciences; McGraw Hill Book Company. 1956.
17. During both experiments, successes will refer to the outcome of a student acting as if he was a Bayesian

agent.
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of successes (outcomes that represent
a student acting as if he was a Baye-
sian agent) will be £ for any integer &
=0,1, 2, ..., n. We intend computing
the number of trials of size £ that may
be formed from a set containing n tri-
als. For simplicity we will denote the
probability of a successful outcome:
P[4] by (p) and the probability of an
unsuccessful outcome: P [3] by (q).
Wherep=20,qg=2=0,p+qg=11In
addition we assumed that a student
acts as if he was a Bayesian agent if
he updates his beliefs in the light of
new evidence, that is if (i) i< R; then
gi<e&iv < Rjor (i) &> Rithen Ri < €11
<gor (iii) &= Ri then Rj = &+1-¢i . And
he acts as if he were not, that is, if he
forms his imaginary state subject to
his hopes or fears, in other words if
(i) &i< Rj then g1 <& (wishful think-
ing) or R; < &j+1 (counter wishful
thinking) (ii) >R then €1 < R; (wish-
ful thinking) or &; < &+1. (counter wish-
ful thinking) (iii) & = R; then gi+1 <
(wishful thinking) or &< €i+1 (counter
wishful thinking).

A summary of the student’s decision
rules are presented in Table 7.

In order to specify the number of
times £ that an event occurs in n in-
dependent trials, we turned to an
experiment, which has precisely two
possible outcomes,'® that is a Ber-
noulli trial.*® This type of experiment
involves independent repeated trials
whose outcome is classified in two
classes or categories, called success-
es and failures. From the point of

Table 7: Student’s Decision rules.

Students possible expected result estimates
Semester (i + 1)
Possible Non Bayesian
results of Wishful Counterwishful
Semester ()| Bayesian Agent Agent
Eir1 < &
g<R; [Ei<&n<Ri
Ri< giv
i <R;
&>Ri |Ri<ei<g
&< &1
€iv1<E
&-Ri |Rizgi-gn
&< &in

view of each student, the outcome of
each trial is not affected by his knowl-
edge of the outcome of the previous
trials when this knowledge is ex-
pressed as “the student acts as if he
were Bayesian” or “the student acts
as if he were non-Bayesian”.

As we mentioned above, our interest
does not lie on the outcome of a suc-
cession of n trials but in the proba-
bility that the number of successes
will be g, for any integer £ from 0O, 1,
2, ... n. . In this sense, the event “k
successes in n trials” can occur in as
many ways as K letters_42 may be dis-
tributed among n places. In other
words, the probability denoted by
b(k;n,p), that n independent repeat-
ed Bernoulli trials, with probability
p for success and q = 1-p for failure,

18. According to our experiment, form the student’s point of view two possible outcomes refer to an agent that
(i) updates his beliefs as if he was a Bayesian agent or (ii) as if he was not.
19. See E. Prazen, Modern Probability Theory and its Applications, John Wiley & Sons, Inc, New York-London

(1960).
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will result in k successes and n-k fail-
ures (for k=0, 1, 2, n) is called the
binomial law and expressed by,

(L.6) 5(@,1,,,):[2}%1” ¢

Where there are {Z}descriptions that

contain £successes and n - £ failures.
And in addition each description has
probability ¢, where p represents
the probability of a successful out-
come (that the student apparently
acts as if he was a Bayesian agent),
and g denotes the probability of an
unsuccessful outcome (that the stu-
dent acts as if he was not a Bayesian).

6.ANALYSIS OF THE RESULTS

As we mentioned previously, during
each trial the student acts as if he was
Bayesian or as if he was not. Howev-
er, we decided to grant the condition
that the student is in fact Bayesian if
he apparently acts as a Bayesian in
at least seven of nine trials.? In other
words, let P[p] equal the probability
that the student is Bayesian given his
true probability that in fact he is Baye-
sian (say, p= 0.85) is given by:

==

Hg](o.stsf (0‘15>2}+[[z
(1.7) Hg

+
9

(0.85)8(0.15)1]

](0.85)9 (0.15)"}

Whereas the probability that the stu-
dent is Bayesian given his true prob-
ability that in fact he is Bayesian, in
other words because he is merely
lucky (say, p= 0.5) is given by,

[[?J(o. 57 (0. 5)2H[ZJ(0. 5 (0. 5)1]
+[[g](o. 5 (0. 5)"]

After examining the mathematical
approach of the binomial law, Table
8 lists the Binomial probabilities of

b (kn,p) {;

k= p=0.85andp=0.5

(1.8)

} ‘g™ forn=9,k=0,1,2, n),

In particular, the probability that
the student is Bayesian because he
apparently acts like one, in at least
seven of the nine trails is given by
p (0.85) = 0,86. In other words,
there is an 86% probability that a
student is Bayesian because he

20. The rationale to chose at least seven of nine trials in order to grant the Bayesian condition is found in
“How to tell skill from luck: A rather famous personage in statistical circles is the tea-tasting lady whose
claims have been discussed by such outstanding scholars as R.A Fisher and J. Neyman; see E. Parzen,
Modern probability theory and its applications, John Wiley & Sons, Inc. New York-London, 1960, pp. 103-
104. In addition, we also examined table 20 and we compared both the probability that in at least k> 1, 2,
n of the nine trials he is a Bayesian (i) because he seemingly acted like one and (ii) because he was merely
lucky. We found that the difference between the probability that in seven or more trials he is a Bayesian
because he apparently acts like one, and the probability that in seven or more trials he is a Bayesian

because he was merely lucky is larger than if we classified at least £> 1, 2, ..

.n, where n =6 as the number

of successes in nine trials. However, what does this mean? This means that the differential among both
the probability that he is a Bayesian because he apparently acts like one and because he is merely lucky
gets smaller each time the number of successes among the succession of nine trials becomes larger. In
other words, whenever the differential becomes smaller, there is a similar probability that a student is
granted the title of Bayesian because he is merely lucky and because he apparently acts like one. This
means that there is too much of a thin line to realize if the student is a Bayesian because he is merely
lucky or because he apparently acts like one. Nonetheless, classifying at least £ = 8, 9 as the number of
successes in nine trials, brings us to the same problem mentioned previously, this is why we have decided
to classify at least seven successes in nine trials as our cut point.
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Table 8. Binomial Probabilities.

1 2 3 5 6 7
n k p=0.5 p=0.5 p=0.85 p=0.85 (6-4)
k>

9 0 0.00195 1.0000 0.000000 1.0000 0.0000
1 0.01758 0.9980 0.000002 1.0000 0.0020
2 0.07031 0.9805 0.000044 1.0000 0.0195
3 0.16406 0.9102 0.000588 1.0000 0.0898
4 0.24609 0.7461 0.004995 0.9994 0.2533
5 0.24609 0.5000 0.028303 0.9944 0.4944
6 0.16406 0.2539 0.106922 0.9661 0.7122
7 0.07031 0.0898 0.259667 0.8591 0.7693
8 0.01758 0.0195 0.367862 0.5995 0.5799
9 0.00195 0.0020 0.231617 0.2316 0.2297

apparently acts like one, in at least
seven of the nine trails. Whereas
the probability that the student is
Bayesian because he is merely
lucky in at least seven of the nine
trials is given by p (0.5) = 0,09, that
is, there is a 9% probability that a
student is Bayesian because he is
merely lucky, in at least seven of nine
trials.

6.1. Result Analysis of Skill-
Based Experiment

With the skill-based experiment we
were searching to answer the follow-
ing query, “does each student update
his position in a distribution of peers
on a given trait -in this case his skills-
each semester in the light of new evi-
dence? Does he envisage and believe
his journey through college the way
he hopes (fears) it will be? Does he

receive the ttle of Bayesian or does he
not?”

During the skill based experiment
and according to the student’s deci-
sion rules presented in Table 7, six of
twenty five students changed their
existing beliefs in the light of new
evidence in at least seven of the nine
trials: 24% of the students were grant-
ed the title of Bayesian agents. Where-
as nineteen students acted as if they
were envisaging their journey
through college the way they hoped
or feared: 76% used their imagination
to implicitly evaluate themselves in
accordance with how they hope (fear)
seeing themselves.?

However, amongst those six students
only one student changed his beliefs
in the light of new evidence during
all nine trials; three in at least eight

21. According to each student’s decision rules presented in table 7, appendix A, B and C show the number of
trials in which a student (that assisted to any type of university) (i) apparently acts as a Bayesian, (ii)
uses his imagination, and in the course of action evaluates himself in an unreasonably optimistic way
with respect to his academic performance and (iii) uses his imagination to implicitly evaluate himself in
an unreasonably pessimistic way with respect to his academic performance.
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of nine trials and two in at least sev-
en of nine trials.

6.2. Result Analysis of Random-
ized Experiment

Just like the skill-based experiment,
with the randomized we were search-
ing to answer an important question
mark, “does each student update his
position in a distribution of peers on
any given trait each semester in the
light of new evidence? Does he envis-
age and believe his journey through
college the way he hopes (fears) it will
be? Does he receive the title of Baye-
sian or does he not?” However, when
reassessing his position each semes-
ter given a chance device during the
previous semester versus reassessing
his position given the number of ques-
tions he answered correctly during
the previous semester makes a dif-
ference. During the skill-based exper-
iment: every student’s state of mind
has been influenced by the previous
number of correct and incorrect ques-
tions when reassessing his belief (po-
sition). Contrary to what happens
with the randomized experiment:
where each student’s state of mind has
been influenced by a random process
when reassigning his belief.

Nevertheless, during the random-
ized experiment, none of the twenty
five students assessed their position

in a distribution of peers on any pos-
itive trait in the light of new evi-
dence in at least seven of the nine
trials: none of the students were
granted the title of Bayesian agents.
In other words, the entire group of
twenty five students used their
imagination to implicitly evaluate
themselves and form their beliefs
subject to his hopes and fears.?? Dur-
ing the randomized experiment we
didn’t concentrate on a specific and
unique positive trait, for example
academic skills. In this case, all of
the twenty five students reassessed
their position in a distribution of
peers above and/or below average.
When reassessing his beliefs with
respect to his position in a distribu-
tion of peers, but influenced by a
chance device, his imaginary state is
no longer bounded to his academic
skills. On the contrary, he pictures
himself in each imaginary state of the
world (position)?® and in view of the
fact that he does not self bound his
imagination to a unique positive
trait,® he is influenced by what he
hopes -and fears his position will be.

7. CONCLUSIONS

The main question is whether each
student is gifted with the capacity to
change his existing beliefs in the light
of new evidence (not to mention the
lack of weakness of the will*® when

22. According to each student’s decision rules presented in table 7, appendix D, E and F show the number of
trials in which a student (that assisted to any type of university) (i) apparently acts as a Bayesian, (ii)
uses his imagination, and in the course of action evaluates himself in an unreasonably optimistic way
with respect to his academic performance and (iii) uses his imagination to implicitly evaluate himself in
an unreasonably pessimistic way with respect to his academic performance.

23. Not to mention the experience he had when relating to other’s experiences.

24. Which is impregnated of an implicitly evaluative way of forming his beliefs, as it reflects his hopes and
fears of how he sees himself, how he sees others and how he thinks others see him.

25. According to Jon Elster weakness of the will can be understood as,

“acting without regard for the

consequences of one’s behavior, and acting against one’s own better judgment.” Alchemies of the mind:
Rationality of the Emotions, Cambridge University Press 1999.
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making his decisions, understood as
never tempted to fail to their beliefs),
or if he envisages his journey through
college the way they hope or fear it will
be, that is, does he form his beliefs sub-
ject to what he hope or fear? The main
guestion —when referring to belief for-
mation— is if rational choice theory is,
or isn't sufficient to explain, imagine
and envisage belief formation.

The answer is “No”: when referring
to belief formation, rational choice
theory isn't sufficient to explain,
imagine and envisage belief forma-
tion. It is essential never to forget
those nineteen students who did not
form rational beliefs and who did not
conform to the prescriptions of neo-
classical decision theory. Nineteen
students that conceive themselves
subject to (i) their personal experi-
ence with others experience in rela-
tion to each ones hopes; (ii) their
wishful (counter wishful thinking in
comparison with others and with
what others believe with respect to
each one of them. Nineteen student
who use their imagination, and in the
course of action systematically eval-
uate themselves in an unreasonably
optimistic way (or pessimistic) with
respect to others experienc. Nineteen
students who'’s imagination is vivid-
ly impregnated of an implicitly eval-
uative way of forming his beliefs, as
it reflects his hopes and fears of how
each one sees himself, how each one
sees others and how each one thinks
others see him.

And even though the majority of stu-
dents during the skill based experi-
ment, 76% used their imagination to
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implicitly evaluate themselves as it
reflects his hopes and fears of how he
sees himself, how he sees others and
how he thinks others see him where-
as 24% changed their existing beliefs
in the light of new evidence in at sev-
en of the nine trials, rational choice
theory should not be powerful enough
to rule out the imagination of those
nineteen students and move away
from those who form their beliefs not
inspired by rational behavior.

Various questions arise from the re-
sults of this investigation, however
due to our interests they will not be
explored. For example, during the
previous results we talked about the
whole group of students and how
these twenty five individuals formed
there beliefs. Nonetheless, according
to the tables presented previously we
can also see how during the skill-
based experiment, students assisting
university type A have a higher pro-
pensity to change their existing be-
liefs in the light of new evidence in
at least seven of the nine trials, that
is, to act as if they were Bayesian
agents. Do students assisting univer-
sity A have special characteristics
that help them be prone to act as if
they were Bayesian agents? Another
important question that arises from
the results has to do with why stu-
dents assisting university B have a
natural disposition to use their imag-
ination in a way that they evaluate
themselves in an unreasonably opti-
mistic way (independent of the type
of experiment we are talking about)?
I leave an open window to answer
these, and other further questions.
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SECCION:
EL CASO DEL TRIMESTRE

En cada una de las entregas de la revista incluimos
un caso seleccionado de los mejores presentados por
los estudiantes de posgrado de la Universidad Icesi
en el trimestre anterior. Incluimos ademas comen-
tarios acerca del caso presentados por profesores.

La base de datos «Casos Facultad de Ciencias Eco-
nomicas y Administracion, Universidad Icesi», esta
disponible a profesores de las facultades de adminis-
tracion del pais y el exterior.

Son de nuestro interés los comentarios sobre el uso
gue hagan de este caso

El editor
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